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INVITATION TO TENDER (ITT)

KENYA MEDICAL RESEARCH INSTITUTE -KEMRI

Q.

10.

TENDER FOR SUPPLY, INSTALLATION, TESTING AND COMMISSIONING OF A NEXT
GENERATION SEQUENCER

KEMRI invites sealed tendefsr supply, installation, testing and commissioning of A NEXT GENERATION
SEQUENCER

Tendering will be conducted under open National competitive method using a standardized tender
document. Tendering is openab eligible and qualified Tenderers.

Qualiyed and interested tendespecrtelendeDocumdntsai n f ur
dur i ng ofrogn ©800amadou0b.G0pnat the address giverelow.

A complete set of tender documents may be purchased or obtained by interested tenders upon payment of a
nonrefundable fees dfenya shillings 1,000.00n cash or Banker's Cheque and payable to the address

givenbelow. Tendedocuments may be obtained electronically fromrebsitewww.kemri.org.

Tenderdocuments obtained electronically will be free of charge. Tenderers downloading documents from a
designatedVebsiteshall advise the Procurement Entity that they have downloaded the tender documents,
giving full contact addresses of the tendeesndil, téephone number and postal address

Tenderdocuments may be viewed and downloaded for free from the webgita\.kemri.orq.).

Tenderers who download the tender document must forward their particulars immediately to
procurement@kemri.orgt o facilitate any further clariyca
followed will be as follows:

(a) Indicate the name of the firm

(b) Contact Person

(c) Contact details ( telephone, email, postal address)

(d) Details of the tender (Tender Name & No.)

All Tendersnust be accompanied bytender Security of kshs 1,000,00@0

Completed tenders must be delivered to the address below on orgdsoay 25" October, 2022at
10.00amElectronic Tenderswill not be permitted.

Tendersvi || be opened i mmedi ately after the deadline
and t i melates. Jendeiswll deal publicly opened in the presence of the Tenderers' designated
representatives and anyone who chooses to attend atdiresdoelow.

Late tenders will be rejected.

The addresses referred to above are:

A. Address for obtaining further information and for purchasing tender documents

THE DIRECTOR GENERAL/CEO

KENYA MEDICAL RESEARCH INSTITUTE

KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
P.O. BOX 54840200

NAIROBI-KENYA

www.kemri.org. procurement@kemri.org

B. Address for Submission offenders.

THE DIRECTOR GENERAL/CEO


http://www.kemri.org/
http://www.kemri.org/
mailto:procurement@kemri.org
http://www.kemri.org/
mailto:procurement@kemri.org

KENYA MEDICAL RESEARCH INSTITUTE

KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
MAIN RECEPTIONTENDER BOX

P.O. BOX 54840200

NAIROBI-KENYA

www.kemri.or g. procurement@kemri.org

C. Address for Opening of Tenders.
THE DIRECTOR GENERAL/CEO
KENYA MEDICAL RESEARCH INSTITUTE
KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
CONFERENCE HALL-GROUND FLOOR
P.O. BOX 5484600200
NAIROBI-KENYA

www.kemri.org. procurement@kemri.org



http://www.kemri.org/
mailto:procurement@kemri.org
http://www.kemri.org/
mailto:procurement@kemri.org

PART 1- TENDERING PROCEDURES



SECTION I -INSTRUCTIONS TO TENDERERS

A.

1

11

2.1

3.1

3.2

3.3

3.4

4.1

4.2

General

Scope ofTender

I'n connection with the I nvitation to TenRaeuring( | T1
Entity, issues this Tendering document for the Design, Supply and Installation of Plant and equipment a:
speciyed in Section VII, Procuring Entity's Requ

Deynitions
Throughout this Tender document:
a The term Ain writingd means co-mmuhicéabed inclWwuri

in the TDS, distributed or received through the electrepiocurement system used by the Procuring
Entity) with proof of receipt;

b) ifthecont ext so requires, fAsingulard means #dAplura
c) "Dayo meanayucbdkessdat her wi s e Da pAcBusingss [day ia any dathias i n
is an ofycial working day in Kenya. I't exclude:

Fraud and Corruption

The Procuring Entity requires compliance with the provisions of the Public Procurement and Asset Disposa
Act , 2015, Section 62 fADeclaration not to engage
a declaration thahe person shall not engage in any corrupt or fraudulent practice and a declaration that the
person or his or her stdontractors are not debarred from participating in public procurement proceedings.

The Procuring Entity requires compliance with the mimris of the Competition Act 2010, regarding collusive
practices in contracting. Any tenderer found to
criminal and/or civil sanctions may be imposed. To this effect, Tenders shall be requivetptete and sign

the ACertiycate of I ndependent Tender Determinat

Unfair Competitive Advantageé ai r ness and transparency in the te
Afyliat es ¢ omp assignmgnt domat dedve & gompetitije @dvantage from having provided

consulting services related to this tender. To that end, the Procuring Entity shall indicate in the Data Sheet ar
make available to all t he yr mimmatoo that wohleaimthatwéspebt giveh i ¢
such yrm any wunfair competitive advantage over c

Tenderers shall permit and shall cause their agents (where declared or not), subcontractors, sub consultar
service providers, suppliers, and thegrsonnel, to permit the Procuring Entity to inspect all accounts, records
and other documents relating to any initial s el
proposal submission, and contract performance (in the case of award), lsane them audited by auditors
appointed by the Procuririgntity.

Eligible Tenderers

A Tenderer may be a yr mownedanterpiiss or mstitption subgedt ® IT€ 4G, art vy
any combination of such entities in the form of a jei@bture (JV) under an existing agreement or with the
intent to enter into such an agreement supported by a Form of intent. In the case of a joint venture, all membe
shall be jointly and severally liable for the execution of the entire Contract in ancerdath the Contract
terms. The JV shall nominate a Representative who shall have the authority to conduct all business for and
behalf of any and all the members of the JV during the Tendering process and, in the event the JV is awarde
the Contract,t dr i ng contract execution. The maxi mum numb ¢

Public Ofycers of the Procuring Entity and their
parent, brother or sister of a spouse) theiibnse ss associ ates or agents and
have a substanti al or controlling interest shal/l
are also not allowed to participate in any procurement proceedings.



4.3

4.4

4.5

4.6

4.7

4.8

4.9

of i nterest

A Tenderer sh t
si der £Tkndering h a\

a
di squaliyed. A
process, if the Tenderer:

a) Directly or indirectly controls, is controlled by or is under common control with another
Tenderer; or

b) Receives or has received any direct or indirect subsidy from another Tenderer; or
c) Has the same lege¢presentative as another Tenderer; or

d) Has a relationship with anoth&enderergdirectly or through common third parties, that puts it
i n a posi ti ofMendemf anothggTemerer@r tihempuence the d
Procuring Entity regarding ith Tendering process; or

e) or any of its afyliates participated as a
speciycations of the Plant and Temdetomal | at i c

) or any of it s a oryslpioposee te bethieed) bytthe €rocuring Entitydas (
Project Manager for the Contract implementation; or

g) would be providing goods, works, or nroansulting services resulting from or directly related
to consulting services for the preparation or impleimant i on of t he proj ec

TDSITT
2.1 that it provided or were provided by
controlled by, or is under common control

h) has a close business or family relationship wigiiadessional staff of the Procuring Entity who:
(i) are directly or indirectly involved in the preparation of the Tendering document or
speciycations of Tehderev&luation pracess of suehrCdntraxtr or (ii)h e
would be involved in the implee nt at i on or supervision of
stemming from such relationship has been resolved in a manner acceptable to the Procurin

Entity.
A tenderer shall not be involved in corrupt, coercive, obstructive or fraudulent practiceefetehdt is proven
to have been involved in any of these practices
contract
A yrm that is a Tenderer (either individually or
memberin more than one Tender except for permitted alternative Tenders. Such participation shall result in the
di squaliycation of all Tenders in which the yrm

Tenderer as subcontractor in anotherider or of a yrm as a subcontrac

A Tenderer may have the nationality of any country, subject to the restrictions pursuant to ITT 4.9. A Tenderel
shall be deemed to have the nationality of a country if the Tenderer is codstitateporated or registered in

and operates in conformity with the provisions of the laws of that country, as evidenced by its articles of
incorporation (or equivalent documents of constitution or association) and its registration documents, as the ca
may be. This criterion also shall apply to the determination of the nationality of proposed subcontracters or sub
consultants for any part of the Contract including related Services.

A Tenderer that has been debarred by the PPRA shall be ineligibletodbgpu al i yed f or , i ni
Tender for, propose for, ynancially or otherwise,
The | ist of debarred yrms andwwwmpmagekedual s i s ava

Tenderers that are stad@ned enterprises or institutions in Kenya may be eligible to compete and be awarded
a Contract(s) only if they can establish that th
commercidlaw, and (iii) are not under supervision of the Procuring Entity.

Firms and individuals may be ineligible if so i
regulations, Kenya prohibits commercial relations with that country; or (b)bytaof &ompliance with a
decision of the United Nations Security Council taken under Chapter VIl of the Charter of the United Nations,
Kenya prohibits any import of goods or contracting of works or services from that country, or any payments to
any country,person, or entity in that country. Where the procurement is implemented across jurisdictional
boundari es, then exclusion of a yrm or individua
applied to that procurement across other countriesvaso


http://www.ppoa.go.ke/

4.10Foreign tenderers are required to source at least forty (40%) percent of their contract inputs (in supplies
subcontracts and labor) from national suppliers and contractors. To this end, a foreign tenderer shall provide |
its tender documentary ewdce that this requirement is met. Foreign tenderers not meeting this criterion will

be automatically disqualiyed. I nformation requir .
met shall be provided in for this purpose is be provided ii SE CT | -GENALUATION AND
QUALI FI CATI ON CRITERI A, Item 90.

4.11Pursuant to the eligibility requirements of ITT 4.10, a tender is considered a foreign tenderer, if it is registerec
in Kenya, has less than 51 percent ownership by nationals of Kenya iartbéfs not subcontract foreign
contractors more than 10 percent of the contract price. JVs are considered as foreign tenderers if the individu
member yrms are registered in Kenya have | ess th;:
nt subcontract to foreign yrms more than 10 perc

412The Competition Act 2010 requires that yrms wi s|
prevent, distort or lessen competition in provision of services are prohibiledsuthey are exempt in
accordance with the provisions of Section 25 of the Act. JVs will be required to seek for exemption from the
Competition Authority of Kenya. Exemption shall not be a condition for tender, but it shall be a condition of
contract awed and signature. A JV tenderer shall be given opportunity to seek such exemption as a conditior
of award and signature of contract. Application for exemption from the Competition Authority of Kenya may
be accessed from the websitew.cak.go.ke

413A Kenyan tenderer shal/l provide evidence of havi
clearance certiycate or tax exemption certiycate

5. Eligible goods, Plant and egipment for Installation Services

5.1 The Plant and equipment for Installation Services to be supplied under the Contract may have their origin i
any eligible country.

52 For purposes of | TT 5.1 above, cdmponengpartsthereaneace mmedt h e
grown, produced or manufactured, and from which the services are provided. Plant components are produce
when, through manufacturing, processing, or substantial or major assembling of components, a commerciall
recognizedproduct results that is substantially in its basic characteristics or in purpose or utility from its
components.

5.3 Any goods, works and production processes with characteristics that have been declared by the relevant natiol

environmental protection aggnor by other competent authority as harmful to human beings and to the
environment shall not be eligible for procurement.

B. Contents of Tendering Document
6. Sections ofTendering Document

6.1 The Tendering document consists of Parts 1, 2, and 3, which inclutie akéctions indicatdaklow,
and should be read in conjunction with any Addenda issued in accordance with ITT 10.


http://www.cak.go.ke/

PART 1 - Tendering Procedures

i)  Section } Instructions to Tenderers (ITT)

i)  Section l}TenderData Sheet (TDS)

iii) SectionllFEval uati on and Qualiycation Criteria
iv) Section IV Tendering Forms

v)  Section V Eligible Countries

vi)  Section V} Fraud and Corruption

PART 2 - Procuring Entity's Requirements
vii) Section VIFProcuring Entity's Requirements

PART 3 - Conditions of Contract and Contract Forms
viii) Section VIIF General Conditions of Contract (GCC)
iX) Section 1% Special Conditions of Contract (SCC)
X)  Section X% Contract Forms

6.2 The Invitation to Tender Notice issued by the Procuring Entity is not part of the Tendering document.

6.3 Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsible for the
compl eteness of the document, responselendéro r
meeting (if any), or Addenda to the Tendering documericcordance with ITT 10. In case of any
contradiction, documents obtained directly from the Procuring Entity shall prevail.

6.4 TheTenderei s expected to examine al/l i nstructions
document and to furnish withis Tenderall information or documentation as is required by the
Tendering document.

7. Site Visit

7.1 TheTendererat the Tenderer's own responsibility and risk, is encouraged to visit and examine the Site
of the Required Services and its surroundings andirlatl information that may be necessary for
preparing thél'enderand entering into a contract for the Services. The costs of visiting the Site shall
be at the Tenderer's own expense.

8. Pre-Tender Meeting and a prearranged pretender visit of the site othe works

8.1 The Procuring Entity shall specify in tAi®S if a pretender conference will be held, when and where.
The Procuring Entity shall also specify in fhBS if a prearranged pretender visit of the site of the
works will be held and when. The Tendes designated representative is invited to attend -a pre
arranged pretender visit of the site of the works. The purpose of the meeting will be to clarify issue:
and to answer questions on any matter that may be raised at that stage.

8.2 The Tenderer is regsted to submit any questions in writing, to reach the Procuring Entity not later
than the per iT8beforpthenmegtiegd i n t he

8.3 Minutes of the prélender meeting and the pagranged pretender visit of the site of the works, if
applicable, includig the text of the questions asked by Tenderers and the responses given, togethe
with any responses prepared after the meeting, will be transmitted promptly to all Tenderers who hav
acquired the Tender Documents in accordance with ITT6.3. Minutes shatlemtify the source of
the questions asked.

8.4 The Procuring Entity shall also promptly publish anonymized (no names) Minutes of {henater
meeting andtheprar r anged pretender visit of the site



0.

TDS.Anymodi ycation to the Tender Documents -+ hat
Tender meeting shall be made by the Procuring Entity exclusively through the issue of an Addendun
pursuant to ITT10 and not through the minutes of thelTpreder meetingNonattendance at the pre

Tendetme et i ng wi | | not be aTeodarerse f or di squaliyc

Cl ar i y cBender batumerfts

91 ATenderer equi ri ng any TendeDodumentashall acomactdahie Prochrieg Entity in

10.

writing at the Procur i n gDSbonraisettsyenaiiriea dudng ¢the gpre s p
Tendermeeting and the prarranged pretender visit of the site of the works if provided for in
accordancewt h | TT8. 4. The Procuring Entity wil!/ r
provided that such request i s r EDSpriortoghe dendiinel at
for submission of tenders. The Procuring Entity shall fodwaopies of its response to all tenderers
who have acquired thEenderDocuments in accordance with ITT6.3, including a description of the

i nquiry but without i dent iTDg,ithe BrocuringsEntsyshalt atse .
promptlypubls h i ts response at UDbSe @®bhbphdethdentay
changes to the essential elements of teederDocuments, the Procuring Entity shall amend the
TenderDocuments appropriately following the procedure under ITT10.

Amendment of Tendering Document

10.1At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the

Tendering document by issuing addenda.

10.2Any addendum issued shall be part of the tendering document and sbathbreinicated in writing

to all who have obtained the tendering document from the Procuring Entity in accordance with ITT6.3.
The Procuring Entity shall also promptly publish the addendum on the Procuring Entity's webpage ir
accordance with ITT8.1.

10.3To give prospective Tenderers reasonable time in which to take an addendum into account in preparit

C

11.

their Tenders, the Procuring Entity shall extend, as necessary, the deadline for submission of Tendel
in accordance with ITT24 Below.

Preparation of Tenders

Cost of Tendering

11.1TheTendereshall bear all costs associated with the preparation and submissionesfder and the

12

Procuring Entity shall not be responsible or liable for those costs, regardless of the conductor outcorr
of the Tendering pross.

Language ofTender

12.1The Tender,as well as all correspondence and documents relating tbetiderexchanged by the

13.

Tendereand the Procuringntity, shall be written in the English language. Supporting documents and
printed literature that are part of tiiendemay be in another language provided they are accompanied
by an accurate translation of the relevant passages in the English Language, casdiébr purposes

of interpretation of th&endersuch translation shall govern.

Documents Comprising theTender

13.1The Tendershall comprise the following:

a) Form of Tender prepared in accordance with ITT 14.1;

b) Price Schedulexompleted iraccordance with ITT 14 and ITT 19;

0 Tender Security or Tender Securing Declaration,in accordance with ITT 22;

d)  Alternative Tender, if permissible, in accordance with ITT 15;

€) Authorization: wr i tten conyr mat i on TBendetbcommizthen g t



Tendererjn accordance with ITT 23.3;

f) Eligibility of Plant and Installation Services: documentary evidence established in
accordance with ITT 16.1 that the Plant and InstalleBiervices offered by theenderein its
Tenderor in any alternativ&ender|jf permitted, are eligible;

g TenderersEl i gi bi |l ity acdatuméntag levidgnceait acoordance with ITT
17.1 establishing the Tenderer's eligibil
Tenderis accepted,;

h)  Conformity: documentary evidence in accordance to ITT18 that the Plant and Installation
Services offered by thEendereiconform to the Tendering document;

) Subcontractors list of subcontractors in accordance with ITT18.2; and
) Any other document required the TDS.

13.1 In addition to the requirements under ITT 13.1, Tenders submitted by a JV shall include a copy of th
Joint Venture Agreement entered in to by all members. Alternatively, a Form of intent to execute &
Joint Venture Agreement in the event of a sucegédsEnder shall be signed by all members and
submitted with the Tender, together with a copy of the proposed Agreement. The Tenderer sha
serialize pages of all tender documents submitted.

13.2 The Tenderer shall furnish in the FormT@nderinformation on ommissions and gratuities,ahy,
paid or to be paid to agents or any other party relating td émder

14. Form of Tenderand Price Schedules

14.1The Form ofTenderand Price Schedules shall be prepared, using the relevant forms furnished in
SectionlV, Tendering Forms. The forms must be completed as instructed in each form without any
alterations to the text, and no substitutes shall be accepted exqepvided under ITT 21.3. All
bl ank spaces shall be ylled in with the info

15. Alternative Tenders
15.1Unl ess ot her wiTD® alterpatve Tegiderd shall not lie lcomsidered.

15.2When alternatives to the Time Schedule are explicitly inyitedtatement to that effect will be
included in theTDS, and the method of evaluating different time schedules will be described in
Section 111, Evalwuation and Qualiycation Cri

15.3Except as provided under ITT 15.4 below, Tenderers wishing to offemitathalternatives to the
Procuring Entity's requirements as described in the Tendering document must also provide: (i) a pric
at which they are prepared to offer a Plant meeting the Procuring Entity's requirements; and (ii) al
information necessary farcomplete evaluation of the alternatives by the Procuring Entity, including
dr awi ngs, design cal cul ati ons, technical S
installation methodology and other relevant details. Only the technical alternatiaey, ibf the
Tenderer with the Best Evaluated Tender conforming to the basic technical requirements shall b
considered by the Procuring Entity.

15.4When Tenderers are invited inthi®St o submit al ternative techni
the facilt | e s, such part s TS aslwill thee methaddon their yvaldation,randt h
described in Section VII, Procuring Entity's Requirements.

16. Documents Establishing the Eligibility of the Plant and Installation Services
16.1To establish the eligibility of the Plant and Installation Services in accordance with ITT 5, Tenderers

shall complete the country of origin declarations in the Price Schedule Forms, included inISgction
Tendering Forms.



17. Documents Establishingthe Eligib 1 i t y and QuaTendgrar at i ons of t he

171To establish its eligibility and qualiycations
and Qualiycation Criteria, the Tender e mnformdioml |
sheets included in Section IV, Tendering Forms.

172Tenderers shall be asked to provide, as part o
ownership, as shall be requi r ed nastablisted byéhe Rrocunrg w
Entity a supplier or group of suppliers qualiy

the Procuring Entity identify any actual or pt
contract management processes, or a possibility of collusion between tenderers, and thereby help to prevent
corrupt i npuence in relation to the procuremen

17.3The purpose of the information described in ITT 15.1 aboveiocce s any cl aims to c

tenderer may have. There can be no circumst an
information relating to its ownership and cont
wor k and receive public sector funds. Thus, <co
justiycation for a Tender ereguiredfntoimiation an its oowvneships ¢ |

and control.

17.4The Tenderer shatirovide further documentary proof, information or authorizations that the Procuring Entity
may request in relation to ownership and control which information on any changes to the information whict
was provided by the tenderer under ITT 15.1. The obligatm require this information shall continue for the
duration of the procurement process and contract performance and after completion of the contract, if any char
to the information previously pr o&awdrea mamggment e v
of the contract.

17.5All information provided by the tenderer pursuant to these requirements must be complete, current and accur
as at the date of provision to the Procuring Entity. In submitting the information required pursuese to th
requirements, the Tenderer shall warrant that the information submitted is complete, current and accurate a:
the date of submission to the Procuring Entity.

17.6If a tenderer fails to submit the information required by these requirements, its teiidezeejected. Similarly,
if the Procuring Entity is unable, after taking reasonable steps, to verify to a reasonable degree the informati
submitted by a tenderer pursuant to these requirements, then the tender will be rejected.

17.7f information submittd by a tenderer pursuant to these requirements, or obtained by the Procuring Entity
(whet her through its own enquiries, through not
which could materially ain delatonng theopgroeureingor dordgrace y t
management process, then:

) i f the procurement process is still ongoi
procurement process,

i) if the contract has been awarded to that tenderer, the contract awdrd sell aside,

i)  the tenderer will be referred to the relevant law enforcement authorities for investigation of
whether the tenderer or any other persons have committed any criminal offence.

17.8If a tenderer submits information pursuant to these requirements th@omplete, inaccurate or eut
ofdat e, or attempts to obstruct the veriycati
unless the tenderer can show to the reasonable satisfaction of the Procuring Entity that any such ¢
was not materialpr was due to genuine error which was not attributable to the intentional act,
negligence or recklessness of the tenderer.

18. Documents Establishing the Conformity of the Plant and Installation Services
18.1The Tenderer shall furnish the informatisnt i pul ated i n Section 1V,

detail to demonstrate substantial responsiveness of the Tenderers' proposal to the work requiremet
and the completion time.



18.2For major items of Plant and Installation Services as listed by the Rrgdantity in Section I,
Evaluation and Qualiycation Criteri a, whi ch
Tenderer shall give details of the name and nationality of the proposed Subcontractors, including
manufacturers, for each of thosenits. In addition, the Tenderer shall include in its Tender information
establishing compliance with the requirement
Quoted rates and prices will be deemed to apply to whichever Subcontractor is apaoidtad,
adjustment of the rates and prices will be permitted.

18.3The Tenderer shall be responsible for ensuring that any Subcontractor proposed complies with th
requirements of ITT 4, and that any plant, or services to be provided by the Subcontractomgtmply
the requirements of ITT 5 and ITT 15.1.

19. Tender Prices and Discounts

1991Unl ess ot her wi 3BS, Teqerarsi shaéd quote for the Bnére Plant and Installation
Services on a fAsingle responsi bil i theQontractossi s .
obligations mentioned in or to be reasonably inferred from the Tendering document in respect of the
design, manufacture, including procurement and subcontracting (if any), delivery, construction,
installation and completion of the Planthis includes all requirements under the Contractor's
responsibilities for testing, prmmissioning and commissioning of the plant and, where so required
by the Tendering document, the acquisition of all permits, approvals and licenses, etc.; thenpperati
mai ntenance and training services and such o
document, all in accordance with the requirements of the General Conditions. Iltems against which n
price is entered by the Tenderer will not be paid fothe Procuring Entity when executed and shall
be deemed to be covered by the prices for other items.

19.2Tenderers are required to quote the price for the commercial, contractual and technical obligation
outlined in the Tendering document.

19.3Tenderershall give a breakdown of the prices in the manner and detail called for in the Price Schedule:
included in Section IV, Tendering Forms.

19.4Depending on the scope of the Contract, the Price Schedules may comprise up to the six (6) schedu
listed below. Sepate numbered Schedules included in Section IV, Tendering Forms, from those
numberedl1to4 below, shall be used for each of the elements of the Plant and Installation Services. T
total amount from each Schedule corresponding to an element of the Pldanstafidtion Services
shall be summarized in the schedule titled Grand Summary, (Schedule 5), giving the total Tender pric
(s) to be entered in the Form of Tender. Tenderers shall note that the plant and equipment included
Schedule Nos. 1 and 2 belowckude materials used for civil, building and other construction works.
All such materials shall be included and priced under Schedule No.4, Installation Services. The
Schedules comprise:

Schedule No. 1Plant (including Mandatory Spare Parts) SuppliethfAtbroad

Schedule No. 2Plant (including Mandatory Spare Parts) Supplied from within Kenya
Schedule No. 3Design Services

Schedule No. 4Installation ServiceSchedule No. 5
Grand Summary (Schedule Nos.1t&hedule No. 6
Recommended Spare Parts

19.5In the Schedules, Tenderers shall give the required details and a breakdown of their prices as follow
a) Plantto be supplied from a broad (Schedule No.1):

The price of the Plant shall be quoted onGlea med pl ace of desitini nat
the TDS,including all taxes payable in Kenya.

b) Plant manufactured within Kenya (Schedule No.2):
) The price of the plant shall b e -wgour oktse, do ofine



f act orwa,roe hficeuxs-thes hoerl fii,oof fas applicabl e) ;

i)  Sales tax and all other taxes payable in Kenya on the plant if the contract is awarded to the
Tenderer; ad

iii)  The total price for the item.
c) Design Services (Schedule No.3);

d) Installation Services shall be quoted separately (Schedule No.4) and shall include rates o
prices for | ocal transportation inthe TD&me d
insurance and other services incidental to delivery of the plant, ail,laontractor's
equipment, temporary works, materials, consumables and all matters and things of whatsoeve
nature, including operations and maintenance services, the provision of operations anc
mai ntenance manual s, t r aTendermgdocuraentcas necesshrg r
for the proper execution of the installation and other services, including all taxes, duties, levies
and charges payable in Kenya as of twezight (28) days prior to the deadline for submission
of Tenders;

e) Recommendedspae parts shall be quoted separatel
subparagraph (a) or (b) above in accordance with the origin of the spare parts.

19.6 The terms EXW, CIP, and other similar terms shall be governed by the rules prescribed in the currer

edt i on of Incoterms, published by the |TDSer na
197The prices shalll be eitherfIDSS¥xed or adjustabl
198l n the case of Fi xed Price, prices quoetsed |

performance of the contract and not subject to variation on any account. A Tender submitted with al
adjustable price quotation will be treated as-responsive and rejected.

19.9 In the case of Adjustable Price, prices quoted by the Tenderer shalljbet saladjustment during
performance of the contract to repect change
and contractor's equi pment i n accordance wi
Appendix to the Contract AgreementTAe nder submitted with a yxe
rejected, but the price adjustment will be treated as zero. Tenderers are required to indicate the sour
of labor and material indices in the corresponding Form in Section IV, Tendering Forms.

19.10If so indicated in ITT 1.1, Tenders are being invited for individual lots (contracts) or for any
combination of lots (packages). Tenderers wishing to offer any price reduction (discount) for the
award of more than one Contract shall specify in their Forfemmderthe price reductions applicable
to each package, or alternatively, to individual Contracts within the package, and the manner in whicl
the price reductions witkpply.

19.11Tenderers wishing to offer any unconditional discount shall specify in their Fbffenalerthe
offered discounts and the manner in which price discountsapplly.

20. Currencies of Tenderand Payment

20.1 The currency(ies) of the Tender and the currency(ies) of payments shall be the same. The Tender
shall quote in the currency of Kenya the portion of the Tender price that corresponds to expenditure
incurred in the currency of Kenya, unless otherwise spg/ e d TOSn t h e

20.2 The Tenderer may express the Tender price in any currency. If the Tenderer wishes to be paid in
combination of amounts in different currencies, it may quote its price accordingly but shall use no
more than three foreigturrencies in addition to the currency of Kenya.

21.  Period of Validity of Tenders
21.1 Tendershall remain valid for th&éendeValidityp e r i o d irstiped RS TheTendeValidity period starts

from theTendersubmission deadline (as prescribed by the PnoguEntity in accordance with ITT 23.1). A
Tendervalid for a shorter period shall be rejected by the Procuring Entity asesponsive.



21.2 In exceptional circumstances, prior to the expiration of the Tender validity period, the Procuring Entity may reques
Tenderers to extend the period of validity of their Tenders. The request and the responses shall be made in writir
If a Tender Security is requested in accordance with ITT 20, the Tenderer granting the request shall also extel
the Tender Security fomenty-eight (28) days beyond the deadline of the extended validity period. A Tenderer
may refuse the request without forfeiting its Tender Security. A Tenderer granting the request shall not be require
or permitted to modify its Tender, except as providdd T 19.3.

2131 f the award i s del ajie(86)days begongtleereipioy df the kittakTendidr valigity y f
period, the Contract price shall be determined as follows:

a) Inthecaseof x e d qontracts,ehe Contract price shall be Teademprice adjusted by the factor
or factointheTeci yed

b) Inthe case o&djustable pricecontracts, no adjustment shall be made; or
c) in any caseTenderevaluation shall be based on ffenderprice without taking into consideration the
applicable correction from those indicated above.
22, Tender Security

22.1 TheTenderer shall furnish as part of fiender either a TendeSecuring Declaration or BenderSecuriy as
s p e c in the TDS, in original form and, in the case ofT@&nderSecurity, in the amount and currency
S p e cin theTdS.

22.2 A TenderSecuring Declaration shall use the form included in Section IV Tendering Forms.
223 IfaTenderSecur ity i s speci yeTéndpsacurdgysiamlhbe ademand gudarant2edin ahy,
of the following forms at the Tenderer's option:
a) cash;
b) abank guarantee;

Cc) aguarantee by an insurance company registered and licensed by the InReanary Authority
listed by the Authority; or

d a guarantee issued by a ynanci al institution
22.41f a Tender Security or a Tend8re cur i ng Decl aration is speciyed

accompaied by a substantially responsive Tender Security or Ted@miring Declaration shall be rejected by
the Procuring Entity as neresponsive.

2251 f a Tender Security is speciyed pursuant to I TT
returned as promptly as possible upon the successful Tenderer's furnishing of the Performance Security pursus
to ITT 47.

22.6 The Tender Security of the successful Tenderer shall be returned as promptly as possible once the succes:
Tenderer has signed ther@@i@ct and furnished the required Performance Security.
22.7 The TendeBecurity may be forfeited or the Tend&ecuring Declaration executed:

a) If a Tenderer withdraws itfenderduring the period ofenderv al i di ty speciyed by
the Form ofTender or

b)  If the successful Tenderer fails to
i)  Sign the Contract in accordance with ITT 47; or
i) Furnish a performance security in accordance with ITT 48.

22.8 Where the TendeBecuring Declaration is executed the Procuring Entity will recommend to the PrIRBals
the Tenderer from participating in public procurement as provided in the law.

22.9 The Tende6ecurity or the Tende®ecuring Declaration of a JV shall be in the name of the JV that submits the
TenderlIf the JV has not been legally constituted intogally enforceable JV at the time of Tendering, the
TenderSecurity or thelenderSecuring Declaration shall be in the names of all future members as named in
the Form of intent referred to in ITT 4.1and ITT 11.2.

10



23. Format and Signing of Tender

23.1 TheTenderer shall prepare one original of the documents comprising the Tender as described in ITT 11 and cleat

mar k it AiOriginal . o0 Alternative Tender s, i f per
ifnAl ternati veo. | snh aaldld i st u bomi,t tcheep iTesn deefr etrhe Tender
clearly mark them ACopy. o0 In the event of any di.
prevail.

232 Tenderers shall mark as ACONRERINDENTEI Alhd cihnfi ar matniy
This may include proprietary information, trade

23.3 The original and all copies of the Tender shall be typed or written in indelible ink and sigiidzkby a person
duly authorized to sign on behalf of the Tender e
s peci yddsandrshalt be attached to the Tender. The hame and position held by each person signing th
authorizatiormust be typed or printed below the signature. All pages of the Tender where entries or amendment
have been made shall be signed or initialed by the person signing the Tender.

23.4 Inthe case that the Tenderer is a JV, the Tender shall be signed by drexithpresentative of the JV on behalf
of the JV, and so as to be legally binding on all the members as evidenced by a power of attorney signed by th
legally authorized representatives.

23.5 Any interlineations, erasures, or overwriting shall be valid ibihey are signed or initialed by the person signing
the Tender.

D. Submission and Opening offenders

24.  Submission, Sealing and Marking énders

24.1 The Tenderer shall deliver tii@nderin a single, sealed envelope (one (1) envelope process). The Tenderer
shdl place the following separate, sealed envelopes:
Inner Envelops:
a In an envelope mar ked ORI GI Temdras desaibed in [dI4;and me n
b) I'n an envelope mar ked ACOendeEddDd, al | required
c) If alternativeTendersare permitted in accordance with ITT 13, and if relevant:
i) In an envelope market OR 1 GIiALAHRNATIVET ENDERO t h eTeraédrané r nat i ve
i) in the envel opicALTRRNAKINEIT ENOERIOE S| | required coj

Tender.

The inner envelopes shall:
a) Bearthe name and address of the Tenderer;
b) Be addressed to the Procuring Entity in accordance with ITT 23.1;
c) Beart he speciyc identiycation of this Tendering
d) Bear a warning not to open before the time and datédioderopening.

The outer envelope (s) in which the inner envelops are enclosed shall:
a) Be addressed to th&rocuring Entity in accordance with ITT 23.1;
b) Bear the speciyc identiycation of this Tender
c) Bear a warning not to open before the time and dafédinderopening.
24.2 If all envelopes are not sealed and marked as required, the Procuring Entity will assume no responsibility fo

the misplacement or premature opening offteeder Tenderghat are misplaced or opened prematurely will
not be accepted.

25. Deadline for Submision of Tenders

25.1 Tenders must be received by the Procuring Entity at the address and no later than the date and time indicat
in the TDS. When so s pScTenyderets shali havehithe option of submitting their Tenders

11



25.2

26.1

27.1

27.2

27.3

28.1

28.2

28.3

28.4

electronically. Tenderers Bmitting Tenders electronically shall follow the electronic Tender submission
procedures 3$DSeciyed in the

The Procuring Entity may, at its discretion, extend the deadline for the submission of Tenders by amendin
the Tendering document in accordamgéh ITT8, in which case all rights and obligations of the Procuring
Entity and Tenderers previously subject to the deadline shall thereafter be subject to the deadline as extende

Late Tenders

The Procuring Entity shall not consider aignderthat arives after the deadline for submission of Tenders,
in accordance with ITT 23. Anyendereceived by the Procuring Entity after the deadline for submission of
Tendersshall be declared late, rejected, and returned unopenedTernterer.

Wi thdrawal , Substit ufendems, and Modiycation of

A Tenderer may withdraw, substitute, or modify Tesnderafter it has been submitted by sending a written
notice, duly signed by an authorized representative, and shall include a copy of the authorization in accordan
with ITT 21.3, (except that withdrawal notices do not require copies). The correspondingusoisdr

mo di y c at Tendemustfaccanpany the respective written notice. All notices must be:

a) prepared and submitted in accordance with ITT 21 and ITT 22 (except that withdrawals notices do nof
require copies), and in addition, the respectiveeenvo pes s hal | be clearly
ASubstitution, o6 AModiycationodo; and

b) received by the Procuring Entity prior to the deadline prescribed for submission of Tenders, in
accordance with ITT 23.
Tenders requested to be withdrawn in accordance WitB3.1 shall be returned unopened to the Tenderers.

No Tender may be withdrawn, subst
Tendersand the expiration of the period®énderv al i di ty spec
any extension thereof.

, or modi

i ut ed
[ maofTendareg T e n

t t
y ed

Tender Opening

Except as in the cases speciyed in I'TT24 and | T°
in accordance with ITT26.5 allenderseceived by the deadline at the date, time and plaee s i irytleed
TDSin the presence of Tenderers' designated repr ¢

electronicTenderopening procedures required if electronic Tendering is permitted in accordance with ITT
23.1, shal linthedDsas speci yed

First, the written notice of wi thdrawal in the
and the envelope with the corresponding Tender shall not be opened, but returned to the Tenderer. No Tenc
withdrawal shall be permitted unless tt@responding withdrawal notice contains a valid authorization to
request the withdrawal and is read out at Tender opening.

Next, envelopes marked fASubstitutionodo shal/l be
Tender being substitutednd the substituted Tender shall not be opened, but returned to the Tenderer. No
Tender substitution shall be permitted unless the corresponding substitution notice contains a valic
authorization to request the substitution and is read out at Tenden@peni

Next , envel opes marked fAModiycationo shall be o
Tender modi ycation shal/l be permitted wunless t
authorization to requeudtTenderopemmgdi ycati on and i s

28.5 Next, all remaining envelopes shall be opened one at a time, reading out: the name of the Tenderer and t

28.6

28.7

12

Tender Price(s), including any discounts and alternative Tenders, and indicating whether there is «
modi ycat i ormpralisénee ofparTendee Security or Ter@kruring Declaration, if required; and
any other details as the Procuring Entity may consider appropriate.

Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening shall
considered further. The Form of Tender and the Price Schedules are to be initialed by representatives of tt
Procuring Entity attending Tenl®®r opening in the

The Procuring Entity shall neither discuss the merits of any Teratereject any Tender (except for late



28.8

28.9

29.1

29.2

29.3

30.1

30.2

3L

31.1

32.1

32.2

13

Tenders, in accordance with ITT 24.1).

The Procuring Entity shall prepare a record offtaederopening that shall include, as a minimum:
a) The name of the Tenderer and whether there is a withdrawal, substitationnoo di y cat i on;
b) TheTenderPrice, per lot if applicable, including any discounts;
c) Any alternative Tenders; and
d) The presence or absence dfemderSecurity or a TendeBecuring Declaration.
e) Number of pages for each tender

The Tenderers' representativesondre present shall be requested to sign the record. The omission of a
Tenderer's signature on the record shall not invalidate the contents and effect of the record. A copy of th
record shall be distributed to all Tenderers.

Evaluation and Comparson of Tenders
Conydential ity

Information relating to the evaluation of Tenders and recommendation of contract award, shall not be disclose
to Tenderers or any other persons not ofycially
Intention to Award the Contract isatismitted to all Tenderers in accordance with ITT 42.

Any effort by a Tenderer to inpuence the Procuri
decisions may result in the rejection of its Tender.

Notwithstanding ITT 27.2, from thentie of Tender opening to the time of Contract Award, if any Tenderer
wishes to contact the Procuring Entity on any matter related to the Tendering process, it should do so in writing

Clari ychenderon of

Toassist in the examination, eval uati on, and com
the Procuring Entitynay,at i ts di screti on, ask denderAlhen cdraar yfc
submitted by a Tenderer that is notr@sponse to a request by the Procuring Entity shall not be considered.
The Procuring Entity's request for clariycation
substance of th&endershall be sought, offered, or permitted, extet conyr m t he corr e
errors discovered by the Procuring Entity in the evaluation of the Tenders, in accordance with ITT32.

I f a Tenderer does n olendey thevdatd @&d tanke set in thecPaoturirg Estity's f
reqe st f or c ITendemaybarejectech , it s

Deviations, Reservations, and Omissions

During the evaluation of Tenders, the foll owing
a) nNnDeviationodo is a departure from the requireme
b)) AReservationodo is the setting of | imiting cond

requirements speciyed in the Tendering docume
c) AOmMi ssiond is the failure to submit part or a

Tendering document.
Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of the Ten
itself, as deyned in I TT 11.

A substantially responsiv&enderis one that meets the requirents of the Tendering document without
material deviation, reservation, or omission. A material deviation, reservation, or omission is one that:
a) If accepted, would:

i) Affect in any substantial way the scope, quality, or performance of the Plalmsaaithtion
Services speciyed in the Contract; or

i) Limit in any substantialvay,in consistent with the Tendering document, the Procuring Entity's
rights or the Tenderer's obligations under the proposed Contract; or

b) i f rectiyed, wo whpdtitive pdsiton of bther Tanddreesreserttifg substantially



32.3

32.4

33.1

33.2

33.3

34.1

34.2

34.3

34.4

34.5

35.1
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responsive Tenders.

The Procuring Entity shal./l examine the technica
requirements of Section VII, Procuring Entity's Requirements haga met without any material deviation,
reservation, or omission.

If a Tenderis not substantially responsive to the requirements of the Tendering document, it shall be rejectec
by the Procuring Entity and may not subsequently be mes@nsive by correction of the material deviation,
reservation, or omission.

Nonmaterial Non-conformities

Provided that a Tender is substantially responsive, the Procuring Entity may waive any nonconformity in the
Tender.

Provided that a Tender is substantially responsive, the Procuring Entity may request that the Tenderer subn
the necessary informatiar documentation, within a reasonable period of time, to rectify nonmaterial non
conformities in thelenderrelated to documentation requirements. Requesting information or documentation
on such norconformities shall not be related to any aspect of tloe f theTender Failure of the Tenderer

to comply with the request may result in the rejection oféisder.

Provided thatdenderi s substantially responsive, the Procut
norrconformities related tdie TenderPrice.Tothis effect, thél'enderPrice shall be adjusted, for comparison
purposednly,t o repect t he prciocnef corfmian gmiistseinm gororc onnopno n e
in the TDS.

Correction of Arithmetical Errors

Provided that théender is substantially responsive, the Procuring Entity shall correct arithmetical errors on
the following basis:

i) If there is a discrepancy between the unit price and the total price that is obtained by multiplying the
unit price and quantity, the unitipe shall prevail and the total price shall be corrected, unless in the
opinion of the Procuring Entity there is an obvious misplacement of the decimal point in the unit
price, in which case the total price as quoted shall govern and the unit prideest@itected;

ii) Ifthereis an error in a total corresponding to the addition or subtraction of subtotals, the subtotals
shall prevail and the total shall be corrected; and

i) I'f there is a discrepancy bet we e nprevad,urdess the n d
amount expressed in words is related to an ar
prevail subject to (a) and (b) above.

Any error detected if considered a major deviation that affects the substance of the teibéad to
di squaliycat i on-regpbnsivie.nTee method df @leternanig thecemor as a major deviation
shall be sT8ciyed in the

Corrected tender prices shall not be used in the evaluation of tenders, comparison of tender prices.

The Procuring Entity shall calculate the difference between the corrected price and tender price and work ot
the percentage difference, which will be plus or minus tender price as the case may be; [i.e. (corrected tend
pricel tender price)/ tender pricelR0]. This percentage difference between corrected tender price and tender
price may be used to determine if the error so detected is considered a major deviation that affects the substar
of the tender.

On award of contract, all payment valuationgediat es, vari ation orders o

n
based on rates in the Bill of Quantities wild]l b
contractor is not paid less or more relative to the contract price which would keadee price.

Conversion to Single Currency

For evaluation and comparison purposes, the currency(ies) dfetigershall be converted into a single
currency imtekeTheci yed



36. Margin of Preference

36.1 A margin of preference may be allowed on locally manufactured goods (plant and equipment) only when the
contract is open to international tendering, where the tender is likely to attract foreign goods and where th
contract exceedsinthhRegulationseshol d speci yed

362 A margin of preference shall nTS be all owed wunl e

36.3 Contracts procured on basis of international tendering and competition shall not be subject to reservation
exclusivel/ speciyc hagndopaispns livingwitredisability men, you't

364Where it is intended to reserve a contract to a
EnterprisesWomenEnterprisesYouth Enterprises and Enterprises of persons living with disability, @s th
case may be), and who are appropriately registered as such by a competent authority, a procuring entity sh
ensure that the invitation to tender speciycally
group are eligible to tendemlendershall be reserved to only one group. If not so stated inrémeler
documents, the invitation to tender will be open to all interested tenderers.

37. Evaluation of Tenders

37.1 The Procuring Entity shall use the criteria and methodologies listed in this ITT and Section Ill, Evaluation and

Qualiycation criteria. No other evaluation crite
and methodologies the Proowg Entity shall determine the Best Evalualeshder.This is theTenderof the
Tenderer that meets the qualiycation criteria ar

a) Most responsive to the Tendering document; and
b)  The lowest evaluated cost.

37.2 Technical Evaluation. The Procuring Entity will carry out a detailed technical evaluation of émeleranot
previously rejected to determine whether the technical aspects are incompliance with the Tendering documer
TheTendelthat does not meet minimuacceptable standards of completeness, consistency and detail, and the
speciyed minimum (or maxi mum, as the case may b«
be rejected for nenesponsiveness. In order to reach its determination, thefrgdEntity will examine and
compare the technical aspects of Teaderson the basis of the information supplied by the Tenderers, taking
into account the following:

a) Overall completeness and compliance with the Procuring Entity's Requirements; cgonfurihié

Pl ant and Installation Services offered with
the speciyed minimum (or maxi mum, as the case
guar ant ee, as indicdatiend Senc ttihoen Sliplelc,i yEvaali want i

suitability of the Plant and Installation Services offered in relation to the environmental and climatic
conditions prevailing at the site; and quality, function and operation of any process conteptc
included in theTender;

b) type, quantity and lorterm availability of mandatory and recommended spare parts and maintenance
services; and

c) otherrelevant factors,&ny,l i st ed i n Section |11, Eval uati on
37.3 Where alternativeéechnical solutions have been allowed in accordance with ITT 13, and offered by the
Tendererthe Procuring Entity will make a similar evaluation of the alternatives. Where alternatives have not
been allowed but have been offered, they shall be ignored.
37.4 Economic Evaluation Toevaluate &enderthe Procuring Entity shall consider the following:

a) theTendermrice, excluding provisional sums and the provisioanif,for contingencies in the Price
Schedules;

b)  price adjustment due to discounts offeredasordance with ITT 17.11;
c) price adjustment due t-confognitiasnintaccgrdabce with TD31.3;mat er

d) converting the amount resulting from applying (a) to (c) above, if relevant, to a single currency in
accordance with ITT 33; and

e) theewal uati on fiatbdT®Sasn ds pienc i Syeecdt i on | | |, Eval uat |

37.5 If price adjustment is allowed in accordance with ITT 17.7, the estimated effect of the price adjustment
provisions of the Conditions of Contract, appliedrotre period of execution of the Contract, shall not be
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taken into account in Tender evaluation.

37.6 In the case of multiple contracts or lots, Tenderers are allowed to tender for one or more lots and th
methodology to determine the lowest evaluated cateofot (contract) and for combinations, including any
discounts offered in the Form®énderj s speciyed in Section |11, Ev al

38 Comparison of Tenders

38.1 The Procuring Entity shall compare the evaluated costs of all substantially resp@rsieesestablished in
accordance with ITT 35.4 to determine Trenderthat has the lowest evaluated cost.

39.  Abnormally Low Tendersand Abnormally High Tenders

39.1 An Abnormally Low Tender is one where the Tender price, in combination with other elements of the Tender,
appears so low that it raises material concerns as to the capability of the Tenderer to perform the Contract f
the offered Tender Price or that genuinepetition between Tenderers is compromised.

392 1 n the event of identiycation of a potentially A
clariycations from the Tenderer, includinwthel et a
subject matter of the contract, scope, proposed methodology, schedule, allocation of risks and responsibilitie
and any other requirements of the Tendering document.

39.3 After evaluation of the price analyses, in the event that the Procuring &etéymines that the Tenderer has
failed to demonstrate its capability to deliver the contract for the offered tender price, the Procuring Entity
shall reject the Tender.

39.4 An abnormally high price is one where the tender price, in combination with otisiteent elements of the
Tender, appears unreasonably too high to the extent that the Procuring Entity is concerned that it (the Procuril
Entity) may not be getting value for money or it may be paying too high a price for the contract compared
with marke prices or that genuine competition between Tenderers is compromised.

39.5 In case of an abnormally high tender price, the Procuring Entity shall make a survey of the market prices
check if the estimated cost of the contract is correct and review the TBodements to check if the
speciycations, scope of work and conditions of ¢
Procuring Entity may also seek written clariycat
The Procung Entity shall proceed as follows:

i) If the tender price is abnormally high based on wrong estimated cost of the contract, the Procuring
Entity may accept or not accehie tender depending on the Procuring Entity's budget considerations.

i) fspeciycations, scope of work and/ or conditio
tender prices, the Procuring Entity shall reject all tenders and may retender for the contract based o
revi sed estimates, s p ewdtionsohdontrach s the caseanpyebe.o f wo

39.6 If the Procuring Entity determines that thenderPrice is abnormally too high becaugenuine competition
between tenderers is compromigetten due to collusion, corruption or other manipulatiprike Procurig
Entity shall reject allTendersand shall institute or cause competent Government Agencies to institute an
investigation on the cause of the compromise, before retendering.

40. Unbalanced or Front LoadedTenders

40.1 If the Tender that is evaluated as the IstMevaluated cost is, in the Procuring Entity's opinion, seriously
unbal anced or front | oaded the Procuring Entity
Clariycations may include det ai | efthepandecpacesamtretiey s e
scope of works, proposed methodology, schedule and any other requirements of the Tendering document.

40.2 After the evaluation of the information and detailed price analyses presentedTsntererthe Procuring
Entity may:
a) Accept theTender;or

b)  If appropriate, require that the total amount of the Performance Security be increased, at the expense
of theTendererfo a level not exceeding twenty percent (10%) of the Contract Price; or

c) Reject theTender.

16



41.  Eligibilityand Qu al i yc atTendener of t he

41.1 The Procuring Entity shall determine to its satisfaction whether the Tenderer that is selected as havin
submitted the lowest evaluated cost and substantially responsive Tender is eligible and meets the qualifyin
criteriaseci yed in Section 111, Evaluation and Qualiy

41.2 The determination shall be based upon an examination of the documentary evidence of the Tenderer
gualiycations submitted by the Tenderer, eptar s u:
consideration the qualiycations of other yrms s
subcontractors (other than Specialized Subcontractors if permitted in the Tendering document) or any othe
yrm (s) diffeaeent from the Tend

41.3 An afyrmative determination shall be a prerequi
determination shall result in disqualiycation of
to the Tenderer who offers almtantially responsive Tender with the next lowest evaluated cost to make a
similar determination of that Tenderer's qualiyc

41.4 The capabilities of the manufacturers and subcontractors proposed in its Tender to be uséddebgeter
with the Lowest Evaluated Tender for identiyed 1
acceptability in accordance with Section I11, E v
be conyr med imentbétwean the parties, as fieeded. Should a manufacturer or subcontractor be
determined to be unacceptable, Teanderwill not be rejected, but the Tenderer will be required to substitute
an acceptable manufacturer or subcontractor without any charthe Tenderprice. Prior to signing the
Contract,

The corresponding Appendix to the Contract Agreement shall be completed, listing the approved
manufacturers or subcontractors for each item concerned.

42.  Procuring Entity's right to Accept Any Tenderand to Reject Anyor All Tenders

42.1 The Procuring Entity reserves the right to accept or rejectangerand to annul the Tendering process and
reject allTendersat any time prior to Contraétward, without there by incurring any liability to Tenderers. In
case of annulment, dllenderss u b mi t t e d a Metdersepudties skat fze Ipromptly returned to the
Tenderers.

E. Award of Contract
43.  Award Criteria

43.3 Subject to ITT 40, the Procuring Entity shall award the Contract to the successful Tenderer. This is the
Tenderer whose Tender has been determined to be the Lowest Evaluated Tender. This is the Tender of t
Tenderer that meet andwhossengaihaslbéef determinaditober i t er i a

a) Substantially responsive to the Tendering Document; and
b)  The lowest evaluated cost

44, Notice of Il ntention to EntAmasd i nt o a Contract/ N

44.1 When a Standstill Period applies, it shall commence when the Procuring Entity has transmitted to eacl
Tenderer t he Not iAwardtheiContractaofthe buccessimridéresnh e¢ oNot i yc at
Intention toAward shall contain, at a mininm, the following information:

a) The name and address of the Tenderer submitting the successfer;
b)  The Contract price of the successfehder;

c) A statement of the reason (s) thender(of the unsuccessful Tenderer to whom the Form is
addressed) was unsuccessful, unless the price information in c) above already reveals the reason;

d) The expiry date of the Standstill Period; and
e) Ilnstructions on how to request a debrieyng an

45,  Standstill Period

451 The Contract shall not be signed earlier than th
tender to launch a complaint. Where only one Tender is submitted, the Standstill Period shall not apply.
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45.2

46.1

46.2

41.

47.1

48.1

48.2

48.3

48.4

49,

49.1

49.2

0.

Where a Standidl Period applies, it shall commence when the Procuring Entity has transmitted to each
Tenderer the Notiycation of I ntenfenderer. t o Enter i

Debrieyng by the Procuring Entity

On receipt of the Procuring Entitf\so t i ycati on of I ntention to Enter
unsuccessful tenderer may make a written request
concerns regarding their tender. The Procuring Entity shall provdetdi e br i eyng wi t hi n Yy
of the request.

Debrieyngs of unsuccessful Tenderers may be don
costs of attending such a debrieyng meeting.

Letter of Award

Prior to the expiry of th&endeValidtyPer i od and wupon expiry of the St
upon addressing a complaint that has been yled w
the Letter of Award to the successfulendererThe letter of award shall request the successful tenderer to
furnish the Performance Security within 21 days of the date of the letter.

Signing of Contract

Upon the expiry of the f our toeeterintd@ntract and upan theparties t i
meeting their respective statutory requirements, the Procuring Entity shall send the successful Tenderer tt
Contract Agreement.

Within fourteen (14) days of receipt of the Contract Agreement, the successfigr&eshall sign, date, and
return it to the Procuring Entity.

The written contract shall be entered into with
expiry of the tender validity period

Notwithstanding ITT 46.2 above, in casersigg of the Contract Agreement is prevented by any export
restrictions attributable to the Procurigtity, to the country of the Procuririgntity, or to the use of the Plant

and Installation Services to be supplied, where such export restrictionsrans&dde regulations from a
country supplying those Plant and Installation Services, the Tenderer shall not be boui@eitalways
provided, however, that the Tenderer can demonstrate to the satisfaction of the Procuring Entity that signin
of the Contact Agreement has not been prevented by any lack of diligence on the part of the Tenderer ir
completing any formalities, including applying for permits, authorizations and licenses necessary for the
export of the Plant and Installation Services uniderterms of the Contract.

Performance Security

Within twenty-one (21) days of the receipt of the Form of Acceptance from the Procuring Entity, the successful
Tenderer shall furnish the Performance Security in accordance with the General Conditior & Gbject

to ITT 38, using for that purpose the Performance Security Form included in Section X, Contract Forms, ol
another form acceptable to the Procuring Entity. If the Performance Security furnished by the successfu
Tenderer is in the form of a bdnit shall be issued by a bonding or insurance company that has been
determined by the successful Tenderer to be acceptable to the Procuring Entity. A foreign institution providing
a bond shall have a corr espon dlessthePyoonusny ErtitgHas aigreesi t i
in writing that a correspondent ynanci al i nstitu

Failure of the successful Tenderer to submit the albwmetioned Performance Security or sign the Contract
shall const it ut #e anulmgntdaftberatvardganddoufeitutesof TkaderSecurity. In that
event the Procuring Entity may award the Contract to the Tenderer offering the next Best EVaiudted

Publication of Procurement Contract

50.1 Within fourteen days after signing the contract, the Procuring Entity shall publish the awarded contract at its

18

notice boards and websites; and onWebsiteof the Authority. At the minimum, the notice shall contain the
following information:
a) Name and @dress of the Procuring Entity;
b) name and reference number of the contract being awarded, a summary of its scope and the selection
method used;



c) the name of the successfidnderert he ynal total contract price,
d) Dates ofsignature, commencement and completion of contract;
e) Names of all Tenderers that submitted Tenders, andTtbederprices as read out &enderopening.

51  Appointment of Adjudicator

51.1 The Procuring Entity proposes the person naiméte TDSto be appointed as Adjudicator under the Contract,
at t he hour inythe TBSeplus rpimbursaple expenses. If the Tenderer disagrees with this
proposal, the Tenderer should so state $tThanderlf, in the Letter of Acceptance, the Procuring Entity does
not agree on the appointment of the Adjudicator, the Procuring Entity will request the Appointing Authority
designated in the Special Conditions of Contract (SCC) pursuant to Clausé 2 IGeneral Conditions of
Contract (GCC), to appoint the Adjudicator.

52 Procurement Related Complaint andAdministrative Review

51.1 The procedures for making a Procureraerg | at ed Compl ai ntTDfare as speciy

51.2 A request for administrative review shlaé made in the form provided undemtract forms.
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SECTION Il - TENDER DATA SHEET

The fo
in the
ITT.

I I o
I n

wing s
struct

-5

eciyc d Facilities to
c ons t I TT). Whenever

Reference to ITC

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

Clause

A. General

ITT 1.1 The reference number of the Invitation to Tender (ITT) is:
TENDER FOR SUPPLY, INSTALLATION, TESTING AND COMMISSIONING OF
A NEXT GENERATION SEQUENCER AT THE KENYA MEDICAL RESEARCH
INSTITUTE (KEMRI)
TENDER NO. KEMRI/HQ/08/2022-2023
The number and identification tafts (contracts)comprising this ITT N/A

ITT 2.1 The name of the Project SUPPLY, INSTALLATION, TESTING AND
COMMISSIONING OF A NEXT GEN ERATION SEQUENCER AT THE KENYA
MEDICAL RESEARCH INSTITUTE (KEMRI)
Electronici Procurement System shalbt be used

ITT 4.1 Maximum number of members in the Joint Venture (JV) shalNb&:

B. Tendering Docum

ent

ITT 8.1 The pretender conferenoeill not be held
The prearranged pretender visit of the site of the wavkbnot be held
ITT 8.2 Any questions in writing, shall reach the Procuring Entity not later than
' Tuesday 29" October, 2022at 10.00am
ITT 8.4 Minutes of the prél'ender meeting and the pagranged pretender visit of the site of the
' works will be published at the KEMRI website
TT 9.1 The Procuring Entity shall publish its response at the KEMRI website

C. Preparation of Tenders

ITT 13.1 () The Tenderer shall submit the following additional documents in its TeQdidE:COPY
OF THE TECHNICAL PROPOSAL

ITT 15.1 Alternative Tendershall not beconsidered.

ITT 15.2 Alternatives to the Time Schedudball not bepermitted.

ITT 15.4 Alternative technical solutions shall be permitted for the following parts of the Plant an

Installation Servicedinsert parts of the Plant] as further detailed in

20
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Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

the SpecificationNOT APPLICABLE

If alternative technical solutions apermitted, the evaluation method will be as specified
Section Ill, Evaluation and Qualification Criteria.

ITT 19.7 The prices quoted by the Tendesiall not be subject to adjustment during the
performance of the Contract.

ITT 20.1 The Tendereis required to quote in Kenya Currency the portion of the Tender price thg
corresponds to expenditures incurred in that currency.

ITT 21.1 The Tender validity period shall 480 days after tender openingays.

ITT 21.3 (a) The Tender price shall be adjusted by the following factor(s):
[The local currency portion of the Contract price shall be adjusted by a factor reflecting
local inflation during the period of extension, and the foreign currency portion of the
Contract price shall be adjusted by a factor reflecting the international inflation (in the
country of the foreign currency) during the period of extension.]

ITT 22.1 A Tender Securitpf ksh 1,000,00@0 shall berequired.

ITT 23.1 In addition to the original of the Tender, the number of copieg3NEE (1)

D. Submission and Opening of Tenders

ITT 25.1 ForTender submission purposes nl y, the Procuring Ent.i
THE DIRECTOR GENERAL/CEO
KENYA MEDICAL RESEARCH INSTITUTE
KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
P.O. BOX 5484600200
NAIROBI-KENYA
Tenderershall nothave the option of submitting their Tenders electronically.
ITT 28.1 The Tender opening shall take place at:

THE DIRECTOR GENERAL/CEO

KENYA MEDICAL RESEARCH INSTITUTE

KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
CONFERENCE HALI-GROUND FLOOR

P.O. BOX 5484600200

NAIROBI-KENYA

Tuesday 2%' October, 2022 at 10.00am

E. Evaluation, and Comparison ofTenders

ITT 35.1

The currency that shall be used for Tender evaluation and comparison purposes to cc
(at the selling exchange rate) all Tender prices expressed in various currencies into a
currency is: Kenya shilling

21



Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

The source oéxchange rate shall biire Central Bank ofKenya
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SECTION Il - EVALUATION AND QUALIFICATION CRITERIA

STAGE 1: PRELIMINARY REQUIREMENTS

Tenderers who areresponsive to all preliminary requirements shall proceed to the technical evaluation

No. | Criterion Compliant Non-Compliant

1 Tender Securityf kshs 1,0000.00in the form
acceptable under the PPADA 2015 and must be valio
120 days from the closing /opening date.

2 Certificate of Incorporation/Registration

3 Copy of CR 12 Certificate

4 Business permit from the County Government

5 VAT /PIN Registration

6 Tax Compliance certificate

7 Audited Accounts for THE LAST THREE
CONSECUTIVE YEARS

8 Dully filled and stamped form of tender

9 Dully filled and stampedonfidential business
questionnaire form

10 The tender document must be paginated /serialized /
numbered

11 Tenderer to dully fill, sign and stamp certificate of
independent tender determination

12 Tenderer to dully fill, sign and stansgl-declaration

form that the tenderer is not debarred in the matter of
PPAD Act, 2015

STAGE 2 : TECHNICAL SPECIFICATIONS

No | Criterion MARKS

1 Provide detailed company profile 10

2. The firms general and specific experiencsupplying and installing 15
biomedical equipment of a similar nature. Provide at least three clients, V4
OF CONTRACT, their contacts and proof of successful installag®points
for each)

3. Provide manufacturers authorization letter where thederer is not th{ 10
manufacturer of the equipment.

4. The firm to provide proof of technical support to be availed after installati¢ 15
the equipment including after sale service support and training.

5. Tenderer MUST attach Manufacturer's stadat of| 10
warranty of Twenty Four (24) months after the equipn
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has been delivered and accepted by the inspe
and acceptance committee. Must be in English.

6. Qualifications, competence and experience of at least key staff including th 10
consultant/biomedical engineer

7. Tenderer to Commit in  writing the brand, country 10
origin and model of equipment they intend

supply upon contract award
8. Tenderer MUST  provide Copy of  brochure or man 10
for the Equipment. It Must be in Blish Language.
0. Tenderer to commit in writing that they shall provide Maintenance and ope| 10
manuals hard and a soft copy upon contract award.

100
Total marks scored
Tenderer(s) who are compliant with all the technical requirements will
proceed to the financial evaluation.
STAGE 3. FINANCIAL CAPABILITY
No. | Requirement Tenderers response as Compliant Noni Compliant

evidenced by Historical
financial Performance,
Annual turnover and lines of

credit

1. | Provide proof of audited accounts fi
the last three consecutive years as
evidenced by dully filledFORM

FIN 3.1

2. | Minimum average turnover as
evidenced by dully filledFORM
FIN 3.2

3. | Tenderer must have access to or hj
available , liquid assets,
unencumbered real assets, lines of
credit as evidenced by dully filled
FORM FIN 3.3

Tenderer(s) who are compliant to the financial requirement shall proceed to have their prices compared

1. POST QUALIFICATION
The tender with the lowest evaluated prices shall be subjected to post qualification assessméhe following will be

considered:
a) Historical Contract Non i performance
24



Tenderer to provide information on noperformed contracts within the last five (5) years as per
format provided ofrorm CON i 2.
b) Pending litigation
Tenderer to provide information on pending litigation as per the format providedronCON i 2.
c) Liti gation history

Tenderer to provide information on litigation history within the last five (5) years as per the for
provided onForm CON T 2.

AWARD CRITERIA

The tender will be awarded to the tenderer who is responsive to all the preliminary rentsremeaforms to the technical
requirements, conforms to the financial requirements, has no history of contrégentammance, has no unresolved
litigation, has no litigation history of court/arbitral award decisions against the tenderer in theelgstfiy and is the
tenderer whose tender hag lowest evaluated price.
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SECTION Il - EVALUATION AND QUALIFICATION CRITERIA

1

1.2

1.3

1.4

1.4

3.1

3.2
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General Provision
Wherever a Tenderer is required to state a monetary amount, Tenderersrehoatd the Kenya Shilling
equivalent using the rate of exchange determined as follows:

a. For construction turn over -Exchangeraenprevading ondhe tast r
day of the respective calendar year (in whichetim@unts for that year is to be converted) was originally

established.
b. Valueof single contractExchange rate prevailing on the date of the contract signature.
c. Exchange rates shall be taken from the egarbl i c

in determining the exchange rates in Tlemdermay be corrected by the ProcuriBgtity.

This section contains the criteria that the Procuring Entity shall use to evaluate tender and qualify tenderer:
No other factors, methods or criteriashallbe e d ot her t han speciyed in ¢t
shall provide all the information requested in the forms included in SelMjomendering Forms. The
Procuring Entity should udgbe Standard Tender Evaluation Report for Goods andWorks for evaluating
Tenders.

Evaluation and contract award Criteria

The Procuring Entity shall use the criteria and methodologies listed in this Section to evaluate tenders an
arrive at the Lowest Evaluatetender.Thet ender t hat (i) meets the qu
determined to be substantially responsive torgmaderDocuments, and (iii) is determined to have the Lowest
EvaluatedTrendermprice shall be selected for award of contract.

Preliminary examination for Determination of Responsiveness

The Procuring Entity will start by examining all tenders to ensure they meet in all respects the eligibility
criteria (including requirements Foormnyhekendgualli yl
guestionnaire) and other requirementshia ETT and that the tender is complete in all aspects in meeting the
requirementsai Pa r-rPr @c ur i ng Ent i,ingludisg cliRekipgifor terelensewitht usagceptable
errors, abnormally low tenders, and abnormally high tenders. The Staretzokt Evaluation Report for
Goods andVorksprovides clear guidelines on how to deal with review of these requirerientierghat do

not pass the Preliminary Examination will not be considered further.

Evaluation
Technical Evaluation

In addition to thecriteria listed in ITT 35.2(&) ¢) the following factors shall apply:
Eéééeééeécécécéecéececeeéeceéeécecéeceeeeceeceece
€Eééééeééeééeecééeeceéeéeceeéeceeeéeeeéee. . .

Tenders that fail technical evaluation will not be considered further.

Economic Evaluation

Price evaluation in addition to the criteria listed in ITT 35.4 (aje) the following criteria shall
apply:

i)  Alternative Completion Times, if permitted under ITT 13.2, will be evaluated as follov

eééeeééeeééeeceéeéecéeecéceeceéec
i) Alternative t echni cal sol ut

The acceptability of alternative technical solutions for parts of the facilities, if permitted under

ITT 13.4, will be determined as follows:
W: éeéeé

M~ D
M~ D
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
M~ D~
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1)) Life Cycle Costs

[Li fecycle costing should be used when the ¢
life of the goods or workare estimated to be considerable in comparison withirtiteal cost and

may vary among different Tenders/proposals. It shall be evaluated on a net present value basis
When using lifecycle costing, the Procuring Entity shall specify the following information:]

Since the operating and maintenance costs ofatities being procured form a major part of the

life cycle costof the facilities, these costs will be evaluated according to the principles given here
after, including the cost of spare parts for the initial period of operation stated below and based o
prices furnished by eacfenderetin Price Schedule Nos. 1 and 2, as well as on past experience of
the Procuring Entity or other Procuring Entity's similarly placed. Such costs shall be added to the
Tendermprice for evaluation. The operating and mainteearosts factors for calculation of the life
cycle cost are:

i) Number of years for lifecycle [Insert number of years]
i)  Operating costfstate how they will be determined]
iii)  Maintenance costs, including the cost of spare parts for the initial period of opésttien
how they will be determinedgnd
iv)  Discount rate: [insert discount rate in percentp be used to discount to
present value all annual future costdculated under (ii) and (iii) above for the period
speciyed in (i).
The price of recommended spare parts quoted in Price Schedule No.6 shall not be considered
for evaluation.
(v) Functional Guarantees of the Facilities
The minimum (or maximum) requirenters st ated i n the Speciyca
required in the Speciycation are:
Functional Guarantee Minimum (or Maximum, as appropriate)
Requirement
1.
2.
3.
é
For the purposes of evaluation, for each percentage point tfantttemnal guarantee of the proposed
Pl ant and Installation Services is below the
but above the minimum acceptable 1 evwlll s Il so
added to th&enderprice. If the drop below the norm or the excess above the minimum acceptable
levels is less than one percent, the adjustment will be appropriated accordingly.
vi)  Work, services, facilities, etc., to be provided by the Procutiniiy .
Where Tendersinclude the under taking of work or the provision of services or facilities by the
Procuring Entity in excess of the provisions allowed for in the Tendering document, the Procuring
Entity shall assess the costs of such additional work, services andlitiesaduring the duration of
the contract. Such costs shall be added td émelerprice for evaluation.
vi) Speciyc addition criteri anydhbldeastllomsy ant eval ua



4.1

5.1

5.2

5.3

54

5.5
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Any adjustments in price that result from the above procedures shall be added, for purposes o
comparative evaluatioonly,t o arri ve afflendr®Pr NnEeadbudeaeder pr
Tenderers shall remain unaltered.

Multiple Contracts (ITT 35.6)

Multiple contracts will be permitted in accordance with ITT 35.4. Tenderers are evaluated on basis of Lots
and the | owest eval uahlLetdlhetPeooudng Ergity wili sdlectrohei Optordof theo r
two Options listed below for award of Contracts.

OPTION1

i) If a tenderer wins only one Lot, the tenderer will be awarded a contract for that Lot, provided the
tenderermeetstiel i gi bi I ity and Qualiycation Criteria

i) If a tenderer wins more than one Lot, the tender will be awarded contracts for all won Lots, provided
the tenderer meets the aggregate EIligi biwilli ty
be awarded the combination of Lots for which
for award to second lowest the tenderers.

OPTION 2

The Procuring Entity will consider all possible combinations of won Lots [contract(s)] and detdhmain
combinations with the lowest evaluated pri€enderswill then be awarded to the Tenderer or Tenderers in
the combinations provided the tenderer meets th
won Lots.

MARGIN OF PREFERENCE

ftheTDSs o speciyes, the Procuring Entity wil.l gr a
Tenderers offering goods manufactured, mined, extracted, grown, assembled-prosessed in Kenya.
Goods assembled semiprocessed in Kenya shall have a local content of not less than 40%.

The margin of preference will be applied in accordance with, and subject to, the following provisions:

a Tenderers applying for such preference on goods offered shall be asked te,mepdrt of the data for
gualiycati on, such information, i ncluding det e
whet her, according to the c lEaty,apafticumrtcatagory obgoddsa b |
orgroupofgoodsqul i yes for a margin of preference.

b After Tendershave been received and reviewed by the Procugiiiy, goods offered in the responsive
Tendershall be assessed to ascertain they are manufactured, mined, extracted, grown, assembled or ser
processediKe ny a . Responsive tenders shall be cl assi

i) Group A: Tendersoffering goods manufactured in Kenya, for which (a) labor, raw materials, and
components from within Kenya account for more than forty (40) percent &ixtiéorksprice; and
the production facility in which they will be manufactured or assembled has been engaged in
manufacturing or assembling such goods at least since the date of Tender submission date;

i) Group B: All other Tendersoffering Goods manufactured in Kenya;

iii) Group C: Tendersoffering Goods manufactured outside Kenya that have been already imported or
that will be imported

Tof acilitate this c| &ritg ithgtenderer shall completetwhiehevé veosonuaf then g
Price Schedule furnished in the Tendering document is appropriate, provided however, that the completion ¢
an in correct version of the Price Schedule by the Tenderer shall not result in rejectiderdérr pbut merely

in the Procuri ng EnTendeigto its apprepdatdarslegroypc at i on of t he

The Tenderdn each group will then be compared to determineTérderwith the lowest evaluated cost in

that group. The lowest evaluated cdshderfrom each group shall then be compared with each other and if
as a result of this comparisoriTanderfrom Group A or Group B is the lowest, it shall be selected for the
award.

If as a result of the preceding comparisoheaderfrom Group C is théowest evaluated cost, an amount equal

to or 15% of the respective tender price, including unconditional discounts and excluding provisional sums, i
any,shall be added to the evaluated price offered in each tender from Group C. If the tender fro@ iSroup
still the lowest tender, it shall be selected for award. If not, the lowest evaluated tender from Group A or B
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based on the yrst evalwuation price shal/l be sele

Alternative Tenders(ITT 13.1)

An alternative if permitted under ITT 13.1, will eealuated as follows:

The Procuring Entity shall considéenderso f f er ed f or al t er naProcwirg Entity'ss s p
requirements. Only the technical alternativesaiiy, of the Tenderer with the Best Evaluatédnder
conforming to the basic technical requirements shall be considered by the Préeiityng

Post qualiycation and Contract award (I TT 39), m
a) In case the tendevas subject to post u a | i ytleadntraot shall be awarded to the lowest evaluated

tenderer, subject to conyrmation of prequaliyc
b) In case the tendewas not subject to postu a | i yteeadndeothat has been determined to be the

lowest evaluated tenderer shall be considered for contract award, subject to meeting each of the followin
conditions.

i)  The Tenderer shall demonstrate thdtas access to, or has available, liquid assets, unencumbered
real assets, l' ines of credit, and other yn;
payment) sufycient to meet the construction

i)  Minimum averageannual construction turnover of Kenya Shillings [insert amount]
equi valent calcul ated as total certiyed paynm
within the last [insert of year]years.

iii) At least (insert numberpf contract (s) of a similar nature executed within Kenya, or the

East African Community or abroad, that have been satisfactorily and substantially completed as ¢
prime contractor, or joint venture member or-sotractor each of minimum value Kenya shdbk
equivalent.

iv) Contractor's Representative and Key Personne

v) Contractors key equipment | isted on the tabl
listed agspecify requirements for each lot as applicable]

iv) Other conlitions depending on their seriousness.

a) History of non-performing contracts:
Tenderer and each member of JV in case the TendereiMsshall demonstrate that Non
performance of a contract did not occur because of the default détidererpr the member
of a JV in the last (specify years The required information shall be furnished in the
appropriate form.

b) Pending Litigation
Financial position and prospectivelehge r m pr oy t a b iTéndetesand inthe dasee S
the Tenderer is dV, of each member of thdV, shall remain sound according to criteria
established with respect to Financial Capability under Paragrambdie i fall pending
litigation will be resolved against tiieendererTenderer shall provide information on pending
litigations in the appropriate form.

c) Litigation History
There shall be no consistent history of court/ arbitral award decisions agaifentezerjn

the last (specify years All parties to the contract shall furnish the
information in the appropriate form about any litigation or arbitration resulting ¢artracts
compl eted or ongoing under its execution

awards against the Tenderer or any member of a JV may result in rejection of the tender.



8. Qualification

o Documentation
Criteria r
Required
Sub-Factor CIHEIET
Requi Joint Venture (existing or intended)
equirement . .
Single Entity All members At least one
. Each Partner
combined Partner
1.1 Nationality Nationality in accordance with ITT 4.6. Must meet must meet Must meet N/A Form ELIT 1.1
requirement requirement | requirement and 1.2, with
attachments
1.2 Conflict of Interest | No- conflicts of interests as described in ITT 4/ Must meet must meet Must meet N/A Form of Tender
requirement requirement | requirement
1.3PPRA Ineligibility (if | Not having been declared ineligible by the PPl Must meet must meet Must meet N/A Form of Tender
debarred/Sanctioned) as described in 4.5. requirement requirement | requirement
1.4 Sta_teOwned o Compliance with conditions of ITT 4.8 Must meet Must meet Must meet Form ELIi _1.1
Enterprise or Institution requirement requirement | requirement N/A and 1.2, with
g q q attachments
1.5 Ineligibility based Not having been excluded as a result of the | Mustmeet must meet Must meet N/A Form of Tender
on a United Nations Kenya laws or official regulations, or by an act| requirement requirement | requirement
resolution or Kenya of compliance with UN Security Council
laws resolution, in accordance with ITT 4.9 and
Section V.
1.6 Tax Obligations for | Has produced currentax clearance certificate | Must meet must meet Must meet N/A Attach certificate

Kenyan Tenderers

or tax exemption certificate issued by enya

Revenue Authorityn accordance with ITT 4.13

requirement

requirement

requirement




o Documentation
Criteria .
Required
Tenderer

Sub-Factor _ Joint Venture (existing or intended)

Requirement Single Entity | All members | Each member | Atleast one

combined member

2.1 History of non Non-performancéof a contract did not occur within the last | Must meet | N/ A Must meet N/A Form CON- 2
performing contracts (1) years prior to the deadline for application | requirement requiremertt

submission, based on all information on fully settled disput| by itself or

or litigation. A fully settled dispute or litigation is one that i as member

been resolved in aoodance with the Dispute Resolution to past or

Mechanism under the respective contract, and where all a} existing JV

instances available to the Tenderer have been exhausted.
2.2 Suspension Not under suspension based on execution of a Tender Must meet | Must meet Must meet Must meet | Formof Tender

Securing Declaration or Proposal Securing Declaration requirement| requirement | requirement | requirement

pursuantto ITT 4.7 and ITT 20.9
2.2Pending Tender s financi al ptermi t i o] Mustmeet | N/A Must meet N/A Form CONi 2
Litigation profitability still sound according to criteria established in 3| requirement requirement

below and assuming that all pending litigation will be resol

against the Tenderer
2.3 Litigation No consistent history of court/arbitral award decisions agai Must meet | Must meet Must meet N/A Form CONi 2
History the Tenderésince  Januanjinsert year] requirement | requirement | requirement

1 Nonperformance, as decided by ticuring Entity shall include all contracts where (a) nonperformance was not challenged by the contractor, including through refedisptivetiesolution mechanism under the respective contract, and (b
contracts that were so challenged but fully settled agdiaestdntractor. Nonperformance shall not include contracts vitrereiring Entitg decision was overruled by the dispute resolution mechanism. Nonperformance must be based on all
information on fully settled disputes or litigation, i.e. dispute or litigatitat has been resolved in accordance with the dispute resolution mechanism under the respective contract and walerstahappeavailable to thenderethave been
exhausted.

2 This requirement also applies to contracts executed byehdereras JV member.

3 TheTendereshall provide accurate information on the relafedderForm about any litigation or arbitration resulting from contracts completed or ongoing under its execution over theyéastfideconsistent history of awards agaihe

Tendereior any member of a joint venture may result in failure offteeder



(i) the followingcashflow requirement:
eeéééeeceecéécée
and

(i) the overall cash flow requirements for this

contract and its current commitments.

requirement

Criteria Documentation Required
Tenderer
Sub-Factor ; Joint Venture (existing or intended)
Requirement Single Entity | All members h b At least one
combined Each member member
3.1 Financial Submission of audited balance sheets or if not | Must meet N/A Must meet N/A Form FINT 3.1 with
Capabilities required by the | aw o frequirement requirement attachments
other financial statements acceptable to the
Procuring Entity, for the last ____ [] years to
demonstrate the current soundness of the Tende
financial positionand its prospective lortgrm
profitability.
3.2 Average Minimum average annual turnover in __[insert | Must meet Must meet Must meet Must meet Form FINi 3.2
Annual the appropriate sectorpf , | requirement | requirement
Turnover calculated as total certified payments received f percent percent
contracts in progress or completed, within the ( %)of ( %) of
last () years the requiremen] the
requirement
3.3 Financial The Tenderer must demonstrate access to, or | Must meet Must meet Must meet Must meet Form FIN71 3.3
Resources availability of, financial resources such as liquid | requirement | requirement
assets, unencumbered real assets, lines of cred percent percent
and other financial means, other than any ( %) of ( %) of
contractual advance payments to meet: the requiremen| the




Criteria
Tenderer ;

Sub-Factor . Joint Venture (existing or intended) Documentation

Requirement . . Required

Single Entity | All members | Each At least one member
combined member

4.1 General Experience ifinsert appropriate sectorinder Must meet N/A Must meet | N/A Form EXR4.1
Experience contracts in the role afontractor, subcontractor, | requirement requirement

or management contractor for at least the last

[insert number of yearsjears starting®1January

[insertyear].
4.2(a)Specific (a)Participation as contractor, joint venture Must meet Must meet N/A Must meet the following requirements fq Form EXP 4.2(a)
Experience membet, management contractor, or requirement | requirements the key activities listed below [list key

subcontractor, in at least (D] activities and the corresponding minimu

contracts within théast (__) years, requirements to be met by one member

each with a value of at least (| otherwise state: fl

that have been successfully and

substantialljcompleted and that are similar to th

proposed Plant and Installation Services.

The similarity of the contracts shall be based on

the following: Based on Section VII, Scope of

Works, specify the minimum key requirements i

terms of physical size, complexity, construction

method, technology and/or other characteristics

Indicate, if any, of this key requirement may alsgq

be met througla specialized subcontractor.
4.2(b) (b) For the above or other contracts executed | Must meet Must meet N/A Must meet the following requirements f¢ Form EXR4.2(b)
Specific during the period stipulated in 4.2(a) above, requirements | requirements key activities listed beloif applicable,
Experience a minimum experience in the following key out of the key activities in the first colum

activities: of this 4.2 b), list key activities (volume,

é. number or rate of production as

Indicate, if any, of this key reqaiment may also applicable) and the corresponding

be met through a specialized subcontractor. minimum requirements that have to be

met by one member, otherwise this cell
should state: #AN/A

Note: [For Multiple lots (contracts) specify financial and experience criteria for each lot under Stazctors 3.1, 3.2, 4.2(a) and 4.2(b)]

For contracts under which tA@ndereiparticipated as a joint venture member or-sabtractor, only th&endered s s har e, val ue, considered to meet thi

5 Substantial completion shall be based on 80% or more plant and installation completed under the contract.

5 In the case of JV, the value of contracts completed by its members shall not be aggregated to determine whether timg oétharemirémum value of a single contract has been met. Instead, each contract performed by each member sh:
the minimum value of a single contract as required for single entity. In determining whether the JV meets the requicaientrober ofontracts, only the number of contracts completed by all members each of value equal or more than
minimum value required shall be aggregated.

7 In the case of JV, the value of contracts completed by its members shall not be aggretgezthtne whether the requirement of the minimum value of a single contract has been met. Instead, each contract pegohnmeenblyer shall satisfy th
minimum value of a single contract as required for single entity. In determining whether the §\hmeetiuirement of total number of contracts, only the number of contracts completed by all members each of valn®eg|tizdothe minimum
value required shall be aggregated.

by ssrég@irentent b e



9 Personnel

The Tenderer must demonstrate that it will have the personnel for th&itipns that meet the following
requirements:

'Sl'?r;ailllaYVork In Similar Works
No. | Position ) Experience

Experience

(years) (years)

[CNESALNSAT

The Tenderer shall provide details of the proposed personnel and their experdends in the relevant Forms
included in Section IV, Tendering Forms.

10. Equipment

The Tenderer must demonstrate that it will have access to the key Contractor's equipment listed hereafter:

No. | Equipment Type and Characteristics Minimum Number required

DNW(N |-

The Tenderer shall provide further details of proposed items of equipment using the relevant Form in Section IV.

11. Subcontractors

Subcontractors/ manufacturers for the following major items of supply or sef\8pesialized Subcontractors’)
must meet the following minimum criteria, here in listed for that item:

Iltem
No.
1

Description of Item Minimum Criteria to be met

2
3
é

Failure to comply with this requirement will result in rejection ofgshbcontractor.

In the case of a Tenderer who offers to supply and install major items of supply under the contract that the Tender
did not manufacture or otherwise produce, the Tenderer shall provide the manufacturer's authorization, using tt
form provided in SectionV, showing that the Tenderer has been duly authorized by the manufacturer or producer of
the related plant and equipment or component to supply and install that item Kenya. The Tenderer is responsible
ensuring that the manufacturer esogucer complies with the requirements of ITT 4 and 5 and meets the minimum
criteria listed above for that item.

34



SECTION IV - TENDERING FORMS
1. FORM OF TENDER
INSTRUCTIONS TO

TENDERERS

i) The Tenderer must prepare this FornTehderon stationery with its letterhead clearly showing the
Tenderer's complete name and business address.

i) All italicized text is to help Tenderer in preparing this form.

i)  Tenderermust completeand sign and TENDERER'S ELIGIBILITY - CONFIDENTIAL BUSINESS
QUESTIONNAIRE, CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the SELF
DECLARATION OF THE TENDERER, all attached to this FormTeinder.

iv)  The Form ofTendershall include the folwing Forms duly completed and signed by Teaderer.
A Tenderer's EligibilityCony dent i al Business Questionnaire
ACertiycat e TefdeDeterthmgiann d e nt
A Self-Declaration of the Tenderer

A Date of thisTendersubmission[insert date (aslay,month and year) 6fendersubmission]

A ITT No.: [insert number of ITT proces#lternative No..{ nsert i dentiycation Nc
for an alternative]

A To:[insert complete name of Procuring Entity]

a) No reservations:Wehave examined and have no reservations to the Tendering document, including
Addenda issued in accordance with ITT 8;

b)  Eligibility: Weme et the eligibility requirements and have

c) Tender-Secuing Declaration: Wehave not been suspended nor declared ineligible by the Procuring Entity
based on execution off&nderSecuring Declaration or Propos&curing Declaration in Kenya in accordance
with ITT 4.7;

d)  Conformity : Weoffer to provide design, supply and installation services in conformity with the Tendering
document of the followindinsert a brief description of the Plant, Design, Supply and Installation Services];

e) TenderPrice: The total price of ouTenderexcludirg any discounts offered in item (f) below [gisert one
of the options below as appropriate]

Optionl, in case of one lofotal price is:[insert the total price of th&dendei n wor ds and ygur
the various amounts and the respective curiesic

Or Option 2, in case of multiple lots: (&tal price of each lot [insert the total price of each lot in words and
ygures, indicating the various dowebpuceofslllotsiisdmaf he r
alllots)[ i nsert the total price ofthevéaribuséanoants andthe wor d s
respective currencies];

f) Discounts: The discounts offered and the methodology for their application are:

i) The discounts offered arfSpecify in detail each discount offered.]

i)  The exact method of calculations to determinenttteprice after application of discounts is shown below:
[Specify in detail the method that shall be used to apply the discounts];

g) TenderValidity Period: OurTenders h a | | be valid for the period spe
applicable) fromthedat y x e d Tehders u b thies si on deadl ine speciyed i
applicable), and it shall remain binding upon us and may be accepted at any time before the expiration of the
period;

h)  Performance Security:l four Tenderis accepted; we commit to obtain a Performance Security in accordance
with the Tendering document;
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j)

K)

One Tender Per Tenderer: Weare not submitting any other Tender (s) as an indivifleaatiererand we are

not participating in any other Tender (s) as a Jdturemember, and meet the requirements of ITT 4.3,
other than alternativEendersubmitted in accordance with ITT 13;

Suspension and DebarmentWe,along with any of our subcontractors, suppliers, consultants, manufacturers,
or serviceproviders for any part of the contract, are not subject to, and not controlled by any entity or individual
t hat is subject to, a temporary suspension. Fur
regulations or pursuant to a decisionld United Nations Security Council;

State-owned enterprise or institution: [select the appropriate option and delete the otHgvg are not a

state owned enterprise or institutiofjNe are a stat®@wned enterprise or institution but meet the requirements

of ITT 4.6];

Commissions, gratuities and feesWehave paid, or will pay the following commissions, gratuities, or fees
with respect to the Tendering process or execution of the Contract: [insert complete name of each Recipien
its full address, the reas for which each commission or gratuity was paid and the amount and currency of
each such commission or gratuity]

Name of Recipient Address Reason Amount

none has been paid or is to be paid, indicate #

Binding Contract: We understand that this Tender, together with your written acceptance thereof included ir
your Form of Acceptance, shall constitute a binding contract between us, until a formal contract is prepare
and executed;

Not Bound to Accept: Weanderstand that you are not bound to accept the lowest evaluated cost Tender, the
Best Evaluated Tender or any other Tender that you may receive; and

Fraud and Corruption: We hereby certify that we have taken steps to ensure that no person actingtor us or
our behalf engages in any type of Fraud and Corruption.

Collusive practices: We hereby certify and confirm that the tender is genuireglhusive and made with the
intention of accepting the contract i f awarded.
tender Determinmati ono attached bel o

Code of Ethical Conduct: We undertake to adhere by the Code of Ethical Conduct for Persons Participating i
Public Procurement and Asset Disposal Activities in Kenya, copy available from www.pppra.go.ke during the
procurement process and the executibany resulting contract.

We, the Tenderer, have fully completed and signed the following Forms as part of our Tender:

(1) Tendererdos Eligibility; Ctoesfablisheaadre natinary cosflictice s s
interest.

(ii) Certificate of Independent Tender Determinaticio declare that we completed the tender without
colluding with other tenderers.

(i) Self-Declaration of the Tenderérto declare that we will, if awarded a contract, not engage in any form
of fraud andcorruption.

(iv) declaration and commitment to the code of ethics for Persons Participating in Public Procurement an
Asset Disposal Activities in Kenya,

Further, we confirm that we have read and understood the full content and scope of fraud aridrcagupt
informed ini A p p e n Braud and Corruptond attached to the Form of T

Name of the Tenderer *[insert complete name of person signing the Tgnder

Name of the person duly authorized to sign the Tender on behalf of the Tenderét| insert complete name of
person duly authorized to sign the Terjder

Title of the person signing the Tender[insert complete title of the person signing the Tehder

Signature of the person named abovdinsert signature of person whose name eapacity are shown abojve
Date signed[insert date of signifgday of [insert month [insert yea}.
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TENDERER'S ELIGIBILITY - CONFIDENTIAL BUSINESS QUESTIONNAIRE
Instruction to Tenderer

Tenderis instructed to complete the particularsuieed in this Form, one form for each entityénderis aJV.
Tenderer is further reminded that it is an offence to give false information on this Form.

d Tendedetisb s

ITEM DESCRIPTION

1 | Name of the Procuring Entity
2 | Reference Number of theender
3 | Date and Time of Tender Opening
4 | Name of the Tenderer
5 | Full Address and Contact Details of the Tenderer.| 1. Country
2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and email of contact person.

6 | Current Trade LicensRegistration Number and
Expiring date

7 | Name, country and full addregsogtal and physical
addresses, email, and telephone nurpbér
Registering Body/Agency

00

Description of Nature of Business

9 | Maximum value of business which the Tends
handles.

10 | State if Tenders Company is listed in stock excha
give name and full addregsastal and physical
addresses, email, and telephone nubér

state which stock exchange

Gener al and Speciyc Details

b)  Sole Proprietor, provide tHellowing details.

Name in full Age
Nationality Country of Origin
Citizenship

0 Partnership, provide the following details.

Names of Partners Nationality Citizenship % Shares owned
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d  Registered Companpyovide the following details.

i)  Private or public Company

ii) State the nominal and issued capital of the Company:

Nominal Kenya Shillings (Equivalent)

Issued Kenya Shillings (Equivalent)

iii) Give details of Directors as follows.

Names of Director Nationality Citizenship % Shares owned

[N

wWIN

e) DISCLOSURE OF INTERESTnterest of the Firm in the Procurifmntity.

i)  Arethere any person/ PErSANS...........oouuiiiiiiieeiiiiiiee e e e (Name of Procuring Entity)
who has/ have an interest or relationship in t
YES/NO....eviiiiiiiiii e If yes, provide details agdollo

Names of Person Designation in the Interest or Relationship with
Procuring Entity Tenderer
1
2
3
i) Conpict of interest disclosure
Type of Conflict Disclosure If YES provide details of the

YES OR NO | relationship with Tenderer

1 | Tenderer is directly or indirectly controls, is
controlled by or is under common control with
another tenderer.

2 | Tenderer receives or has received any direct or
indirect subsidy from another tenderer.

3 | Tenderer has the same leggbresentative as
another tenderer

4 | Tender has a relationship with another tenderer,
directly or through common third parties, that puts
in a position to influence the tender of another
tenderer, or influence the decisions of the Procur
Entity regarding this tendering process.

5 |Any of the Tendererds
consultant in the preparation of the design or
technical specifications of the works that are the
subject of the tender.

6 | Tenderer would be providing goods, works, non
consulting services or consulgrservices during
implementation of the contract specifiecthis
Tender Document.

7 | Tenderer has a close business or family relations
with a professional staff of the Procuring Entity w
are directly or indirectly involved in the preparatig
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Type of Conflict Disclosure If YES provide details of the
YES OR NO | relationship with Tenderer

of the Tender document or specifications of the
Contract, and/or the Tender evaluation procdss
such contract.

8 | Tenderer has a close business or family relations
with a professional staff of the Procuring Entity w
would be involved in the implementation or
supervision of the such Contract.

9 | Has the conflict stemming from such tesaship
stated in item 7 and 8 above been resolved in a
manner acceptable to the Procuring Entity
throughout the tendering process and execution
the Contract.

f) Certiycation

On behalf of th& enderer]| certify that the information given abovedesmplete, current and accurate as
at the date of submission.

Full Name

Title or Designation

(Signature) (Date)
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CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

I, the under signed, in submitting the accompanying Lett€enflerto the [Name of
Procuring Entity]for: [Name and number of tendeir
response to the request for tenders made by: [Name of Tenderer]do here

by make the following statements that ftdg to be true and complete in every respect:

| certify, on behalf of [Name ofTendererlthat:
1. | have read and | wunderstand the contents of thi
2. lunderstand that theenderw i | | be disqualiyed i f t andcompkeeint i ycat

every respect;

3 I am the authorized representative of the Tender
Tenderon behalf of the Tenderer;

4 For the purposes déndet] hiusn derrsttiayncdaniipee aai ntdo htéh ewd a d |
individual or organization, other than thendererwh et her or n o tTendetegwha: at ed wi t
a) Has been requested to submitemderin response to this request for tenders;

b) could potentially submit a tender in resporsett hi s request for tender s,
abilities or experience;

5. The Tenderer discloses that [check one of the following, as applicable]:

a) The Tenderer has arrived at fhenderindependently from, and without consultaticommunication,
agreement or arrangement with, any competitor;

b) The Tenderer has entered into consultations, communications, agreements or arrangements with one
more competitors regarding this request for tenders, and the Tenderer discloses, in ted attach
document(s), complete details thereof, including the names of the competitors and the nature of, an
reasongor, such consultations, communications, agreements or arrangements;

6. In particular, without limiting the generality of paragraphs (5) (a) ofibabove, there has been no
consultation, communication, agreement or arrangement with any competitor regarding:
a) prices;
b) methods, factors or formulas used to calculate prices;
C) the intention or decision to submit, or not to submit, a tender; or

d) thesubmi ssi on of a tender which does not meet t
speciycally disclosed pursuant to paragraph ('

7. In addition, there has been no consultation, communication, agreement or arrangement with atifocomp
regarding the quality, guantity, speciycations
request for tenders rel ates, except as speciyca
disclosed pursuant to paragrgph (b) above;

8. The terms of th&enderhave not been, and will not be, knowingly disclosed byTedererdirectly or
indirectly, to any competitor, prior to the date
Contract, whichevercame s yr st , unl ess ot herwise required b
paragraph (5) (b) above.

Name

Title

Date

[Name, title and signature of authorized agenTehdereiand Date]
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SELF DECLARATION FORMS

FORM SD1

SELF DECLARATION THAT THE PERSON /TENDERER IS NOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

|, eeéeéeeeeéceceeeé., of Post Ofyce Box ee. ééeeeééee.

€éééeceeéééeeéeé.. in theécrRrepelléeie€eéof do hereby make a
follows: -

1. THATI am the Company Secretary/ Chief Executivel

,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,

eéeééeéeeée.. for ¢ééeéé msedténdertitle/descriptiof) or ¢é é é é é é @néert
name of the Procuring entitgnd duly authorized and competent to make this statement.

2. THAT the afore said Bidder, its Directors and subcontractors have not been debanrpdrticipating in
procurement proceeding under Part IV of the Act.

3. THAT what is deponed to here in above is true to the best of my knowledge, information and belief.

/////////////////////////////////

céeéeéeéeéecée céeéeéeéeée eéeéecéceee
(Title) (Signature) (Date)

Bidder'sOf y ci all St amp
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FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE.

sz

...................................................... of P. O. BOX......eeeeevviii e being @ resident of
............................ in the Republic of..............cccceeeeevviivee....da.hereby make a statement as follows:

THATI am the Chief Executive/ Managing Director/ |

,,,,,,

eeééee. ... ... . . .[(insert.name of the Compaéycéis a Bidder in respect dender No.

eééeéeéeeé.. for éeéé é(nserténder title/descriptiofy or € é é é(fngert name of
the Procuring entityand duly authorized and competent to make this statement.

THAT the afore said Bidder, its servants and/ or agesustontractors will not engage in any corrupt or
fraudulent practice and has not been requested to pay any inducement to any member of the Boar
Management , St aff and/ or empl oy dirsert name of/ thee rProcairqmg n t
entity)which is he procuringentity.

THAT the aforesaid Bidder, its servants and/ or agents/ subcontractor shave not offered an
inducemento any memberof the Board, Managemeng&taffand/ or employees and/ or agents
of

,,,,,,,,

eééeéeéee. (name of the procuring entity).

THAT the aforesaid Bidder will not engage/ has not engaged in any corrosive practice with other
bidders participating in the subject tender.

THAT what is deponed to here in above is true to the best of my knowledge information and belief.

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

eEééeéeéeécécée Eééeéeéeéecée eéeéeéeceeeé
(Title) (Signature) (Date)

Bi
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

Ly ettt sttt £t £t e £ttt 555 et £ e £ S £t 4124t e e e e e e e e e e e eaeeaaaeaaaaaaaaens (person)on behalf of

Name of the Business/ Company/ Fieng@ é e e ¢ ¢ é e e ééééeéééeéé. declare that
and fully understood the contents of the Public Procurement & Asset Disposal Act, 2015, Regulations and the Coc
of Ethics for persons participating in Public Procurement and Asset Disposal and my respesisibiler the Code.

I do hereby commit to abide by the provisions of the Code of Ethics for persons participating in Public Procuremer
and Asset Disposal.

(Company Seal/ Rubber Stamp where applicable)

Witnhess
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14%

SCHEDULE OF RATES AND PRICES

Schedule No. 1. Plant and Mandatory Spare Parts Supplied from Abroad

Item Description Code Qty. Unit Price? Total Price?
1

CIP

(1) (2) ) (1) x(3)




Country of Origin Declaration Form

ltem

Description

Code Country

Schedule No. 2. Plant and Mandatory Spare Parts Supplied from Within Kenya

Item

Description

Qty. EXW Unit Price?

EXW Total Price?

(1) (2)

(1) x(2)

TOTAL (to Schedule No. 5. Grand Summary)

Signature

Name ofTender

! Specify currency in accordance with ITT 18

Schedule No. 3. Design Services

Item | Description Qty. | Unit Price? Total
Price!
Local Currency Foreign Currency
Portion Portion
(1) (2) (optional) (1) x(2)
TOTAL (to Schedule No. 5. Grand Summary)
Name of Tenderer Signature
Schedule No. 4. Installation and Other Services
Item | Description Qty. | Unit Price? Total Price!
Foreign Currency | Local Currency | Foreign Local
Portion Portion
@ 2 (3) M) x(2) [ (1)x(3)

TOTAL (to Schedule No. 5. Grand Summary)

Name ofTenderer
1 Specify currency in accordance with ITT 18
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Schedule No. 5. Grand Summary

Item | Description Total Price!
Foreign Local

Total Schedule No. 1. Plant, and Mandatory Spangs
Supplied from Abroad

Total Schedule No. 2. Plant, and Mandatory Spare P3
Supplied from Within Kenya

Total Schedule No. 3. Design Services

Total Schedule No. 4. Installation and Other Services

TOTAL (to Tender Form)

Name of Tenderer Sighature

1Specify currency in accordance with ITT 18. Create and use as many columns for Foreign
Currency requirement as there are foreign currencies

Schedule No. 6. Recommended SpalRarts

ltem | Description Qty. | Unit Price Total Price
CIF or CIP EXW
(foreign parts) (local parts)
o @ 3 (1) x (2) or
3
Name ofTenderer Signature

Price Adjustment

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18) months, it is
procedure that prices payable to the Contrashall be subject to adjustment during the performance o
Contract to repect changes occurring in the cc
document shall include in this form a formula of the following general type, purtsu8CC SukClausell.2.

Where Contracts are of a shorter duration than eighteen (18) months or in cases where there is to b
Adjustment, the following provision shall not be included. Instead, it shall be indicated under this form
pricesar e to remain yrm and yxed for the duration

lSpecify currency in accordance with ITT 18. Create and use as many columns for Foreign Currency requirement as thége aterfneies
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Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shall be adjustable, the following method shall be used to calculate the pric
adjustment:

Prices payable to the Contractor, in accordance with the Corshadithbe subject to adjustment during

performance of the Contract to repect changes in t|
following formula:

P1=P03 (a+b +c ™). p,

Lo Mo
P, = adjustment amount payable to the
Contractor
P, = Contract price (base price)
a = percentage of yxed el ement in Contract price
b = percentage of labor component in Contract price (b=%)
c = percentage of material and equipment component in Contieet(pr%)
L,L, = labor indices applicable to the appropriate industry in the country of origin on the base date and the da

For adjustment, respectively
My,M,; = material and equipment indices in the country of origin on the base date and the ddjiestonent,
respectively

N.B. at+b+c= 100%.

Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor, source of exchange rate and materials indices and the base date
indices in itsTender.

Item Source of Indices Usé&hse Date Indices.

The base date shall be the date thirty (30) days prior to the Tender closing date.
The date of adjustment shall be the #pa@nt of the period of manufacture or installation of component or
Plant. The following conditions shalpply:

(@) No price increase will be allowed beyond the original delivery date unless covered by an extension of time
awarded by the Procuring Entity under the terms of the Contract. No price increase will be allowed for period:s
of delay for which the Contramt is responsible. The Procuring Entity will, however, be entitled to any price
decrease occurring during such perioddelay.

(b) If the currency in which the Contract price, PO, is expressed is different from the currency of the country of
origin of the ldor and/or materials indices, a correction factor will be applied to avoid incorrect adjustments of
the Contract price. The correction factor shall be: Z0/Z1, where,

Z,=the number of units of currency of the origin of the indices which equal to one timt @frrency of the
Contract Price fn the Base date, and

Z,=the number of units of currency of the origin of the indices which equal to one unit of the currency of the
Contract Price fn the Date of Adjustment.

(c) No price adjustment shall be payabletioa portion of the Contract price paid to the Contractor as an advance
payment.
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TECHNICAL PROPOSAL

- Site Organization

- Method Statement

- Mobilization Schedule

- Construction Schedule

- Plant

- Contractor's Equipment

- Personnel

- Proposedubcontractors for Major Items of Plant and Installation Services

- Others
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METHOD STATEMENT
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Contractor's Equipment
Form EQU

The Tenderer shall provide adequate information to demonstrate clearly that it has the capability to meet th
requirements for the key Contractor's equi pment I
separate Form shall be prepared dach item of equipment listed, or for alternative equipment proposed by the
Tenderer.

Item of equipment

Equipment Name of manufacturer Model and power rating
information

Capacity Year of manufacture

Current status | Current location

Details of current commitments

Source Indicate source of the equipment )
A Owned A Rented A Leased A Specially manufactured

Omit the following information for equipment owned by the

Owner Name of owner
Address of owner

Telephone Contact name and title
Fax Telex

Agreements Details of rental / lease / manufacture agreements specific to the project

Functional Guarantees

The Tenderer shall copy in the left column of the thelewt he i denti ycati on of each
in the Speciycation and pxatrat.eld 2by ct)he fPrSeacuriiomg | En
Criteria, and in the right column, provide the corresponding value for each functional guarantee of the proposed pla
and equipment.

Required Functional Guarantee| Value of Functional Guarantee of the Proposed Plant and Equipment

1.

2
3.
e
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Personnel
Form PER -1- Proposed Personnel

Tenderers should provide the names of suitably qual
Ill. The data on their experience should be supplied using the Form below for each candidate.

1. Title of position*
Name

2. Title of position*
Name

3. Title of position*
Name

4, Title of position*
Name

*As listed in Section IlI.

Form PER-2

Resume of Proposed Personnel

Name of Tenderer

Position

Personnel information | Name Date of birth

Professional qualifications

Present employment | Name of Procuring Entity

Address of Procuring Entity

Telephone Contact (manager / personnel officer)
Fax E-mail
Job title Years with present Procuring Entity
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Summarize professional experience over the last 20 years, in reverse chronofdgickdicate particular
technical and managerial experience relevant to the project.

From To Company / Project / Position / Relevant technical and management
experience

Proposed Subcontractors for Major Items of Plant and Installation Services

A list of major items oPlant and Installation Services is provided below.

The following Subcontractors and/or manufacturergasposed for carrying out the item of the facilities indicated.
Tenderers are free to propose more than one for each item

Major Items of Plant and Proposed Subcontractors/Manufacturers Nationality
Installation Services

Others - Time Schedule

(to be used by Tenderer when alternative Time for Completion is invited in ITT 13.2)
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Tenderers Qualiycation without prequaliycation

To establish its qualiycations t o peEevrafl auram itome aman t(

Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets included he
under.
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Form ELI 1.1
Tenderer Information Sheet

Date:

ITT No.:

1. T e n d eLegalrNanse

2. In case of JV, legal name of each party:

3. T e actuad ar iatended Country of Registration:
4 . Tendererb6s Year of Registration:
5. Tendererd6s Legal Address in Country of Regi
6 . T e Auth@ized Representative Information
Name:
Address:

Telephone/Fax numbers:
Email Address:

7.  Attached are copies of original documents of:

Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and ITT 4.4. In
of JV, Form of intent to form Jincluding a draft agreemerdr JV agreement, in accordance with ITT 4.1 and IT
11.2.

In case of statewned enterprise or institution frokenyg documents establishing legal and financial autonomy
compliance with the principles of commercial law, and is not under the supervision of the Procuring Entity in
accordance with ITT 4.6.

Pkase note that a written authorization needs to be attached to this sheet as required b
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Form ELI 1.2

Party to JV Information Sheet

Date:
ITT No.:
1. Tendererod6s Legal Name:
2. JVdés Party 1|l egal name:
3. JVOs P®RegisyatioG.ountry of

4. JVb6s Party Year of Registration:

5. JVés Party Legal Address in Country of Re
6 . JVb6s Party Authorized Representative I nfo
Name:
Address:

Telephone/Fax numbers:
Email Address:

7. Attached are copies ofiginal documents of:
Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and ITT 4.4
In case of statewned enterprise or institution frolfenya documents establishing legal and financi
autonomy an@ompliance with the principles of commercial law and is not under the supervision
Procuring Entity, in accordance with ITT 4.6.
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Form CONT 2
Historical Contract Non-Performance

Tenderer's Legal Name:

Date:

JV Member Legal Name:

ITT No.:

Non-Performed Contracts in accordance with Section Ill, Evaluation and Qualification Criteria

A Contract norperformance did not occur sincéJanuaryinsert year]specified in Section Ill, Evaluatic
andQualification Criteria, Sulractor2.1.

A Contract(s) not performesince #Januaryinsert year]specified in Section I, Evaluation and
Qualification Criteria, requirement 2.1

Year Non- performed (Contract Identification Total Contract
portion of Amount (current
contract value, currency,

exchange rate and
K Shilling
equivalent)

[insert [insert amount Contract Identificationfindicate complete contract name/|[insert amount]
year] and percentage]number, and any other identification]

Name of Procuring Entityinsert full name]

Address of Procuring Entityinsert City/
street/building/floor number/room number/country]

Reason(s) for nonperformandiadicate main reason(s)]

Pending Litigation, in accordance with SectionBNaluation and Qualification Criteria

A No pendinditigation in accordance with Sectiét, Evaluation and Qualification CriteriSubFactor
2.3.

A Pending litigation in accordance with SectionBivaluation and Qualification Criteria, S#actor 2.3 as
indicated below.

Year of | Amountin Contract Identification Total Contract Amount
dispute | dispute (currency) (currency), K Shilling
Equivalent (exchange rate)

Contract Identification:
Name of Procuring Entity:
Address of Procuring Entity:
Matter indispute:
Party who initiated the dispute:

Status of dispute:

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation Historyin accordance with Section IEvaluation and Qualification Criteria

2.4.

A No Litigation Historyin accordance with Sectidh, Evaluation and Qualification Criteri&ubFactor
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Year of
dispute

Amount in
dispute (currency)

Contract ldentification

Total Contract Amount
(currency), K Shilling
Equivalent (exchange rate)

A Litigation Historyin accordance with Section IEvaluation and Qual

as indicated below.

ification Criteri&ubFactor 2.4

[insert
year]

[insert
percentage]

Contract Identification: [indicate complet
contract name, number, and anket
identification]

Name of Procuring Entityfinsert full
name]

Address of Procuring Entityinsert City/
street/building/floor number/room
number/country]

Matter in disputefindicate main issues in
dispute]

Party who initiated the disputgndicate
APocuring Entityo
Reason(s) for Litigation and award decisic

[insert amount]

[indicate main reason(s)]
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Form CCC
Current Contract Commitments / Works in Progress

Tenderers and each member to a JV should provide information on their current commitments on all
contracts that have been awarded, or for which a Form of intent or acceptance has been received, or
for contracts approaching completion, but for which an unqualified, full completion certificate has yet to
be issued.

Name of contract |Procuring Value of outstanding Estimated Average monthly invoicing
Entity, contact |work (current K Shilling [completion date [over last six months
addressttel equivalent) (K Shilling /month)

etc.
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FormFIN T 3.1
Financial Situation

Historical Financial Performance

Tendererds Legal Name: Date: o
JV Member Legal Name: ITT No.:
To be completed by the Tenderer and, if JV, by each member
Financial Historic information for previous (_) years
information in (KShilling equivalent in 000s)
KShilling equivalent
Yearl |Year2 |Year3 |Year Yearn Avg. Avg.
Ratio

Information from Balance Sheet

Total Assets (TA)

Total Liabilities (TL)

Net Worth (NW)

Current Assets (CA)

Current Liabilities
(CL)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes

(PBT)

Attached are copies of ynanci al statements (bal anc
years required above complying with the following conditions:

a Must repect the ynanci al s i JV,ana hot sister ooparent comepaniee. n d e r
b) Hi storic ynanci al statements must be audited by
c) Historic ynanci al statements mumatnchal c em@lt etmae,ntis
d Historic ynancial statements must correspond to

statements for partial periods shall be requested or accepted).
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Form FIN - 3.2

Average Annual Turnover

Tenderer's Legdlame: Date:
JV Member Legal Name: ITT No.:

Annual turnover data

Year Amount and Currency KSHILLING equivalent

*Average

Annual

Turnover
*Averageannual turnover calcul ated as t ot alcompkted, dividedd p
by the number of years speci y-eattoricB82. Section |11, Ev
Form FIN3.3

Financial Resources

Specify proposed sources of ynancing, such adherl i qu
ynanci al means, net of current commi t ment s, availl al
contracts as indicated in Section 111, Evaluation
Source of financing Amount (KShilling equivalent)

1.

2.

3.

4.
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Form EXP 4.1
General Experience

Tenderer's Legal Name:

JV Member Legal Name:

ITT No.:

Date:
Starting Ending Month / Contract Identification Role of
Month / Year | Year Years* Tenderer

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of th&Vorks performed by the
Tenderer:

Name of Procuring Entity:

Address:

*List calendar year for years with contracts with at least nine (9) months activity per year starting with the earliest \

Form EXP 14.2(a)
S p e cEBxperence

Tenderer's Legal Name:

JV Member Legal Name:
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Similar Contract No. __ [insert specific number] of [total
number of contracts] required

Information

Description of the similarity in accordance with Sedictor
4.2a) of Section IlI:

Amount

Physical size

Complexity

Methods/Technology

Physical Production Rate

Form EXP i 4.2(b)
Specific Experience in Key Activities

Tendererds Legal Na me:
JV Member Legal Name:

Subcontractorods Legal Name:

Information

Contract Identification

Award date

Completion date

Role in Contract
Contractor

Management
Contractor

Subcontractor

Total contract amount

KSHILLING__

If member in a JV osubcontractor, specify

participation of total contract amount %

KSHILLING__

Procuring Entityos

Address:

Telephone/fax number:

E-mail:
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FORM OF TENDER SECURITY -[Option 1i Demand Bank Guaranteg

Beneyciary:
Request fofTendersNo:

Date:

TENDER GUARANTEE No.:

Guarantor:

1. Wehave been informed that (here inafter called "the Applicant") has submitted or
wi ll submit t drentei{here iBadter eaffed"itha Tepderl') forsthe execution of
under Request faFendersNo. (Athe | TTO) .

2 Furthermor e, we under st anys conditoons,Jendarsmust bedsuppogted hyoa t h

@)

b)

66

Tenderguarantee.

At the request of the Applicant, we, as Guarantor
or sums not exceeding in total an amount of ( ) upon receipt by us ofttite ney ci ar
complying demand, supported by the Beneyciary's s

document accompanying or identifying the demand, stating that either the Applicant:

has withdrawn its Tender duringthe periddo Tender val i dity set for

th in
Tender Validity Periodod), or any extension th

eret

having been notiyetTendetby tthlee aB e @Yy tendendajidioydPeiddionagy t h €
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has faile
to furnish the Performance.

This guarantee will expire: (a) if the Applicant is the succesBunldererupon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not th
successfulendererupon the earlier of (i) our receipticaaf a
of the results of the Tendering process; or (ii) thirty days after the end BémlderValidity Period.

Consequently, any demand for payment wunder this g
onor before that date.

[signature(s)]

Note: Al italicized text is for use in prepar:.i



FORMAT OF TENDER SECURITY [ Option 2i Insurance Guarantee]

TENDER GUARANTEE No.:

67

Wher eas élangedf the tenderer] (hereinafter called Athe ten
é é é Date of submission of tendérfo r t h e ¢Nardeéadd/or description of the tend€Hereinafter
cal |l ed 0 tfdn ¢he Exeauttbre of 0 ) under Request for Tenders No. (Athe I T1

KNOW ALL PEOPLE by these present sNaméad insurdfiee Gordparg é é
having our registeftkhdr ®offiafcteeratc &léléee® fit he Guar
[Name of Procuring Entit her ei naft erPrc@ad ureidndgtikEati tyo) in th
(Currency and guarantee amount) for which payment well and truly to be made to the said Procityintyd=nt
Guarantor binds itself, its successors and assigns, jointly and severally, firmly by these presents.

Sealed with the Common Seal of the said Guarantor this __ day of 20__.
NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION ®such that if the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the Principal's Letter
Tender (At he Tender Val idity Periodo), 0 |

b) having been notiyed of t he acceptance 0
Validity Period or any extension thereto provided by the Principal; (i) failed to execute the Contr
agreement; or (ii) hafailed to furnish the Performance Security, in accordance with the Instructior
to tenderers (Al TTO) of t he Procuring E |

then the guarantee undertakes to immediately pay to the Procuring Entidythg above amount upon
receipt of t he Procuring Entity's yrst Wr i
its demand, provided that in its demand the Procuring Entity shall state that the dassndrom the
occurrence of any of the above events, specifying which event(s) has occurred.

This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copie
the contract agreement signed by the Applicant and the Performance Security and, or (b) if the Appl
i s not t he successful Tender er , upon t han €
to the Applicant of the results of the Tendering process; or (ii)tweight days after the end of the
Tender Validity Period.

Consequentl vy, any demand for payment undar
above on or before that date.

[Date ] [Signature of the Guarantor]
[Witness] [Seal]
Note: All italicized textisé r use in preparing this form and sh:



TENDER-SECURING DECLARATION FORM {r 46 and 155(2)}

[The Bidder shall complete this Form in accordance with the instructions indicated]

Date: [insert date (agday,month and year) ofender
Submission]rendemNo.: [insert number of tendering process]
To: [insert complete name of

Purchaser]l/We, the under signed, declare that:
1 I/We understand that, according to your conditions, bids must be supported by aJeadkeng Declaration.

2 I/We accept that I/ we will automatically be suspended from beliggple for tendering in any contract with
the Purchaser for the period of time of [insert number of months or years] starting on [insert date], if we are ir
breach of our obligation (s) under the bid conditions, becaus@jeave withdrawn our tendeuiihg the
period of tender wvalidity speciyed by us in the
acceptance of our Bid by the Purchaser during the period of bid validity, (i) fail or refuse to execute the
Contract, if required, or (ii) fhior refuse to furnish the Performance Security, in accordance with the
instructions to tenders.

3 I/ We understand that thisenderSecuring Declaration shall expire if we are not the successful Tenderer (s),
upon the earlier of:

a) Ourreceiptofacopyofour notiycation of the name of the
b)  Thirty days after the expiration of oliender.

4, I/ We understand that if | am/ we are/ in a Jafienture the TenderSecuring Declaration must be in the name
of the JointVenturethat submits théid, and the Join¥enturehas not been legally constituted at the time of
bidding, theTenderSecuring Declaration shall be in the names of all future partners as named in the letter of
intent.

S T [ =T o TR

Capacity/title (director or partner or sole proprietor, etc.)

Seal or stamp
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MANUFACTURER'S AUTHORIZATION FORM

Date:

ITT No.:

To:

WHEREAS

We , who are ofycial ma n u f g laving faetaries ato f
, dohereby authorize to submit aTenderthe purpose of which

is to provide the following goods, manufactured by us , and to subsequently negotiate and

sign the Contract.

We hereby extend our full guarantee and warranty in accordance with Clause 27 of thel Genditions, with
respect to the goods offered by the above yr m.

Signed:

Name;

Title:

Duly authorized to sign this Authorization on behalf of:

Dated on day of
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PART 2 PROCURING ENTITY'S
REQUIREMENTS



SCOPE OF SUPPLY OF PLANT AND INSTALLATION SERVICES BY THE CONTRACTOR

NEXT GENEREATION SEQUENCER (NGS) SPECIFICATIONS
INTRODUCTION

SCOPE OF THE REQUIREMENT

The Kenya Medical Research Institute (KEMRI) requiresstiygply and installation of a Next

Generation Sequencing (NGS) system that incorporates entb-end solution, from Quantification, Library
preparation, automated genomic analysis and reporting.

The instrument is primarily required to perform researchtimdield of genomics

GENERAL TECHNICAL REQUIREMENTS
This includes the general technical requirements regarding the system that is required.

1 Section A: General Technical
Requirements

Note: The Vendor needs to confirm compliance to requirements contained in
section.

A. General Summary of Requirement Bidders Offer

Technology A semiconductobased nexgjeneration sequencing
(NGS) system that enables simple targeted sequen
workflows. Focused on smaller panels and lower
sequencing throughput requirements

Key features A nextgeneration sequencing (NGS) platform that
delivers the speed, scalability, and simplicity while
empowering clinical laboratories with tflexibility to
run assays and assay development for clinical rese
on a single platform. Library preparation, sequencin
analysis, and reporting under a single software
ecosystem that reduces the number of instruments
consumables required, and fsag your time for more
technical applications

Turnkey nexigeneration sequencing (NGS) solution
that automates the speciminareport workflow and
can deliver results in a single day.

A Capable of modular consumables suppor
multiplexing up to 32 library reactions per run acros
one to four lanes.

A Individual chip output to support 125
million reads.
A Simple workflow - capable of automating

library preparations, sequencing, and analysis,
including variant calling.

A Operation - easy with prefilled reagents
and an onboard vision system that tracks reagent
placement and detects errors through autechat
barcode scanning.

A Speed- Complete nucleic acid to report
workflows in 24 hours and 10 minutes of total hands
on time with 2 touchpoints

A capability of chips to be used individually
or all at oncadepending on throughput needs.
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A Simplified setup using prélled reagents, a
single touchpoint, and five minutes of total hawods
time.

Compatible A Multi lane chip that

chips four compatible assays in a single run.
A Ability to analyse in
reducing need for batching for efficiency and quick
results turnaround time.

Total Rapidly go from nucleic acid to report in a single day

sequencing and
analysis time at

maximum

throughput

Power 1001 240 VAC, 50/60 Hz, 61514.5 A

UPS 5KVA UPS, Uninterruptible Power Supply (UPS)

Software Software should streamline the workflow by
integrating all steps from run planning to variant
reporting into a single software ecosystem while
providing full data traceability and auditable run
analysig required for 21CFR Part 11 compliance.
The Software should provide users the flexibility of
optimizing a new assay while continuing to run an
already implemented assay on an Integrated Sequ€
eliminating the need for multiple instruments in a
testing environment.

PC A PC supplied withite NGS system must have the

following specifications:

-270 flatscreen monitor

- Printer included

- i7 with 16Gb RAM

- Windows 10 Enterprise 2016 LTSB 64bit or 2019
LTSC

64bit (not Windows Pro)

- 1Tb SSD hard drive

- 2Tb SSD portable external hard drive

B. CONTRACTOR RESPONSIBILITIES

This includes the additional responsibilities of the contractor including
training and support.

Installation and
training

Onssite installation by factory trainezhgineers and
end user training by qualified application specialists
Onsite training for 10 working days. The installation
must include userand maintenance training with
regards to aspects related to the hardware, maintern
and software. Attach proaf certification.

20 hours bioinformatics consultancy

Warranty:

Oneyear Extended warranty, system installation an
basic operator training performed by an authorized
service engineer, together with consumables for sys
qualification Fastepairs from certified service
engineers.

Bioinformatics
Support plan
and training

Provide a tailored training program to build
bioinformatics foundation to optimize laboratory
proficiency with the system data tools.
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Start-up kits:

Chips anccouplers, sufficient for initializations of the
Integrated Sequencer.

The Controls kit TO provide library and template
preparation controls for use with the Sequencer.

Starter PaclAS for panels to provide one set of all
core consumables required to run the Sequencer.

Starter PaciiD for panels provides one set of all co
consumables required to run the Sequencer.

Startup consumables sufficient for the traigi

Startup cancer panels (precision, comprehensive al
Myeloid) for proof of concept on the system.

Equipment and consumables for AutoLys M FFPE
sample extraction

Chip and Coupler kit sufficient for two initializations
of theSequencer.

Service and Fast repairs from certified service engineers. Attach|
Support: proof of certification.
Technical Available and accessible technical Support to minim
Support: instrument downtime by troubleshooting with
experienced Technical Support teams.
Full and reputable service support by trained and
experienced service technicians for the complete
system must be readily available in Kenya.
Remote clouebased support system with a group of
expertsaccessible 24 hours
Applications Oncology

Whole genome sequencing

Exome sequencing

Targeted sequencing

Transcriptome sequencing

Inherited disease

Infectious disease

Reproductive health

HLA typing

C. GeneralRequirements

The bidder must supply a list of not less than three
local referees, with contact information, which are
currently using the suggested or closely related sys
(Specify models of systems).

All warranties regarding the systemaoty of the
components must be specified clearly and completg

Description

The delivery date of all the components must be wit
sixteen (16) weeks of availability of an order numbe)

The system is required to be complete fumttioning
according to specifications within two (2) weeks fror
date of delivery.
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At least one instrument technician that has been tra|
at the original manuf ac
type of instrumentation offered must be employed b
the local supplier. Details of relevant qualifications 3
experience of the locally available service personng
the specified system must be provided with this bid
reply, details and information of other support
personnel (e.g. application specialistihsare
specialists) must also be supplied.

The supplier is committed to, when repairs are
required, have support, by factory trained experieng
service personnel, esite within three (3) working
days of the order being available.

A singlebid price, including VAT, for the complete
system as specified, as well as additional compone
services, accessories and components that may be
required to make the system fully operational, must
provided for with the bid.

Manufactured Authorization addressed to KEMRI

Manuf acturerdés SO/ I EC 2
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FORMS AND PROCEDURES
Form of Completion Certiycate

Date:

ITT No:

To:

Dear Ladies and/or Gentlemen,

Pursuant to GCC Clause 2@ompletion of the Facilities) of the General Conditions of the Contract entered into
between yourselves and the Procuring Entity dated , relating to the , we

hereby notify you that the following part (s) of the Facilities was (were) complete on the dagec bhelpve ahd

that, in accordance with the terms of the Contract, the Procuring Entity hereby takes over the said part (s) of tf
Facilities, together with the responsibility for care and custody and the risk of loss thereof on the date mentione
below.

1 Description of the Facilities or part there of:

2. Date of Completion:

However, you are required to complete the outstanding items listed in the attachment hereto as soon as practicabl

This Form does not relieve you of your obligatiortéonplete the execution of the Facilities in accordance with the
Contract nor of your obligations during the Defect Liability Period.

Very truly yours,

Title (Project Manager)
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FORM OF OPERATIONAL ACCEPTANCE CERTIFICATE

Date:

ITT No:

To:

Dear Ladies and/or Gentlemen,

Pursuant to GCC SuBlause 25.3 (Operational Acceptance) of the General Conditions of the Contract entered into
between yourselves and the Procuring Entity dated ,

relating to the , we hereby notify you that the Retional Guarantees of
the following part (s) of the Faci lbelowi es wer e sati

1 Description of the Facilities or part there of:

2. Date of Operational Acceptance:

This Form does not relieve you of yaabsligation to complete the execution of the Facilities in accordance with the
Contract nor of your obligations during the Defect Liability Period.
Very truly yours,

Title (Project Manager)
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CHANGE ORDER PROCEDURE AND FORMS

Date:

ITT No:

CONTENTS
1. General

2. Change Order Log

3. References for Changes

ANNEXES
Annex 1: Request for Change Proposal

Annex 2: Estimate for Change Proposal

Annex 3: Acceptance dstimate

Annex 4: Change Proposal

Annex 5: Change Order

Annex 6: Pending Agreement Change Order

Annex 7: Application for Change Proposal

Change Order Procedure

1.

Note:

b)
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General

This section provides samples of procedures and forms for implementing changeBdailities during the
performance of the Contract in accordance with GCC Clause 39 (Change in the Facilities) of the Genere
Conditions.

Change Order Log

The Contractor shall keep an-tgpdate Change Order Log to show the current status of RequestsafogeCh

and Changes authorized or pending, as Annex 8. Entries of the Changes in the Change Order Log shall
made to ensure that the log istapdate. The Contractor shall attach a copy of the current Change Order Log
in the monthly progress report to hébmitted to the Procuringntity.

References for Changes

1)  Request for Change as referred to in GCC Clause 39 shall be serially numbexedn@R

2)  Estimate for Change Proposal as referred to in GCC Clause 39 shall be serially numb&rehiCN
3  Acceptance of Estimate as referred to in GCC Clause 39 shall be serially numbexedrDA

4)  Change Proposal as referred to in GCC Clause 39 shall be serially numbexXeadn@GP

5  Change Order as referred to in GCC Clause 39 shall be serially numbedéech@O

Requests for Change issued from the Procuring En
Procuring Entity shall have the following respective references:

Home Of YCB-H-nnn

Site CR-Snnn

The above number Annnod is the same for Request f
Estimate, Change Proposal and Chadgder.



ANNEX 1.
(Procuring

To:

REQUEST FOR CHANGE PROPOSAL
Entity's Form head)

Date:

Attention;

Contract Name:

Contract Number:

Dear Ladie

s and/or Gentlemen:

With reference to the captioned Contract, you are requested to prepare and submit a Change Proposal for the Cha
noted below in accordance with the following instructiofithiw days of the date of this

Form

Brief
Facili

O N o g bk~ WD

Title of Change:

Procuring Entity:

Change Request No.

Originator of Change:

Contractor (by Application for Change Proposal No. :

Description of Change:

ties and/or Iltem No. of equipmenaiated to the requested Change:

Reference drawings and/ or technical documents for the request of

Change: Drawing No./ Document No.Description

9. Detai

led conditions or special requirements on the requested Change:

10. GeneralTermsand Conditions:

a)
b)

c)

d)

(Procuring
(Signature)
(Name of s

(Title of sig
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Please submit your estimate to us showing what effect the requested Change will have on the Contra
Price.

Your estimate shall include your claim for tadditional time, ifany,for completion of the requested
Change.

If you have any opinion negative to the adoption of the requested Change in connection with the
conformability to the other provisions of the Contractor the safety of the Plant or Faglésse inform
us of your opinion in your proposal of revised provisions.

Any increase or decrease in the work of the Contractor relating to the services of its personnel shall b
calculated.

You shall not proceed with the execution of the work forréguested Change until we have accepted
and conyrmed the amount and nature in writing.

ENTLY'S INGMIE) ..ottt e e e e e e e e san e e e e e e e e e e eab bbb e e e e e e e e e e e b b e e e e e s
[0 gF=1 (0] o) PP TPUPUPRPPPN

T 0] Y R



ANNEX 2. ESTIMATE FOR CHANGE PROPOSAL

(Contractor's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

With reference to your Request for Change Proposal, we are pleased to notify you of the approximate cost of prepari
the belowreferenced Change Proposal in accordance with GC&Cuse 39.2.1 of the General Conditioviée
acknowledge that your agreementhe cost of preparing the Change Proposal, in accordance with GEGCI&ige

39.2.2, is required before estimating the cost for change work.

Title of Change:

Change Request No./Rev.:

Brief Description of Change:

Scheduled Impact of Change:

a &~ w DR

Cost for Preparation of Change Proposal:

a) Engineering (Amount)

i) Engineer hrsx rate/hr=

ii) Draftsperson hrsx rate/hr= Suktotal hrs

i)  TotalEngineering Cost
b) Other Cost
Total Cost (a) + (b)

(Contractor's Name)

(Signature)

(Name of signatory)

(Title of signatory)

°Costs shall be in the currencies of the Contract.
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ANNEX 3. ACCEPTANCE OF ESTIMATE
(Procuring Entity's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We hereby accept your Estimate for Change Proposal and agree that you should proceed with the preparation of |
Change Proposal.

Title of Change:

Change Request No./ Rev.:

Estimate for Change Proposal No./ Rev.:

Acceptance of Estimate No./ Rev.:

Brief Description of Change:

S T o o

OtherTermsand Conditions: In the event that we decide not to order the Change accepted, you shall be entitle
to compensation for the costpreparation of Change Proposal described in your Estimate for Change Proposal
mentioned in para. 3 above in accordance with GCC Clause 39 of the General Conditions.

(Procuring Entity's Name)

(Signature)

(Name andritle of signatory)
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ANNEX 4. CHANGE PROPOSAL

(Contractor's Form head)

To:

Attention;

Date:

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

In response to your Request for Change Proposal No.
proposal as follows:

1

2.

3.

81

Title of Change:

Change Proposal No./Rev.:

Originator of Change:

Procuring Entity:

Contractor:

Brief Description of Change:

Reasons for Change:

Facilities and/or Item No. of Equipment related to the requested Change:

, we hereby submit our

Reference drawings and/ or technical documents for the requested
Change: Drawing/ Document No. Description

Estimate of increase/ decrease to the Contract Price resulting from Change
Proposal: (Amount)

a)
b)
c)
d)
e)
f)
9)

h)

)

Direct material

Major construction equipment
Direct YTetdld hrspbor
Subcontracts

Indirect material and labor

Site supervision

Head ofyce technical staff sal
Process engineer hrs @ rate/hr
Project engineer hrs @ rate/hr
Equipment engineer hrs @ rate/hr
Procurement hrs@ rate/hr
Drafts person hrs@ rate/hr
Total hrs
Extraordinary costs (computer, travel, etc.)

Fee for general administration, % of ltems

Taxesand customs duties
Total lump suntost of Change Proposal

ar i

es



(Sum of items (a) to (j))

Cost to prepare Estimate for Change
Proposal (Amount payable if Change is not
accepted)

9. Additional time for Completion required due to Change Proposal

10.  Effect on the Functiongbuarantees

11.  Effect on the other terms and conditions of the Contract

12, Validity of this Proposal: within [Number] days after receipt of this Proposal by the Procuring Entity

13.  Other terms and conditions of this Change Proposal:

a) You arerequested to notify us of your acceptance, comments or rejection of this detailed Change
Proposal within days from your receipt of this Proposal.

b) The amount of any increase and/or decrease shall be taken into account in the adjustment of the
Contract Prie.

c) Contractor's cost for preparation of this Change Progosal:

(Contractor's Name)

(Signature)

(Name of signatory)

Title of signatory)

’Specify where necessary.
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ANNEX 5. CHANGE ORDER
(Procuring Entity's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

Weapprove the Change Order for the woy)&dageetadustthel i n

Contract Price, Time for Completion and/or other conditions of the Contract in accordance with GCC Clause 39 o
the General Conditions.

Title of Change:

Change Request No./Rev.:
Change Order No./ Rev.:
Originator of Change: Procuring Entiy:

N

Contractor:

5. Authorized Price:
Ref. No.: Date:
Foreign currency portion plus Local currency portion

6.  Adjustment of Time for Completion
None Increase Days Decrease days

7. Other effects, if any

Authorized by: Date:
(Procuring Entity)

Accepted by: Date:
(Contractor)
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ANNEX 6. PENDING AGREEMENT CHANGE ORDER
(Procuring Entity's Form head)

To: Date:
Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We instruct you to carry out the worktime Change Order detailed below in accordance with GCC Clause 39 of the
General Conditions.

1. Title of Change:

2. Procuring Entity's Request for Change Proposal No./Rev.: dated:

3. Contractor's Change Proposal No./Rev.: dated:

4. Brief Description of Change:

5. Facilities and/or Item No. of equipment related to the requested Change:

6. Reference Drawings and/or technical documents for the requested Change:
Drawing/Document No. Description

7. Adjustment of Time for Completion:

8. Other change in the Contraetms:

9. Other terms and conditions:

(Procuring Entity's Name)

(Signature))

(Name of signatory))

(Title of signatory))
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ANNEX 7. APPLICATION FOR CHANGE PROPOSAL
(Contractor's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:
We hereby propose that the belaventioned work be treated as a Change in the Facilities.

1. Title of Change:

2. Application for Change Proposal No./Rev.: dated:

3. Brief Description of Change:
4. Reasons for Change:

5. Order of Magnitude Estimation (in the currencies of the Contract):
6. Scheduled Impact of Change:

7. Effect on Functional Guarantees, if any:

8. Appendix:

(Contractor's Name)

(Signature)

(Name ofignatory)

(Title of signatory)
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SUPPLEMENTARY INFORMATION
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PART 317 CONDITIONS OF CONTRACT
AND CONTRACT FORMS



GENERAL CONDITIONS OF CONTRACT

A.

1.

Contract and Interpretation

Deynitions

1.1 The following words and expressions shall have the meanings here by assigned to them:

89

AfContracto means the Contract Agr e e me n tConkgactore r e d
together with the Contract Documents referred to there in; they shall constitute the Contract, and the terr
fithe Contracto shal.l in all such documents be c

AfContract Document sd0 means t h &actdocanenms oftthe Cdntrastt e ¢
Agreement (including any amendments thereto).

AGCCO means the General Conditions of Contract
Contract.
fdayo meadagfiyaeaheadmeans 365 daysnhimonthd means

AfiPartyod means the Procuring Entity or the Contra

AProcuring Entityo means the public entity name
permitted assigns of the Procugikntity.

AProject Manager d means the person appointed by
Clause 17.1 (Project Manager) hereof and named as such in the SCC to perform the duties delegated by 1
ProcuringEntity.

ACont r ac the petson(e)evhasesnderto perform the Contract has been accepted by the Procuring
Entity and is named as Contractor in the Contract Agreement, and includes the legal successors or permitt
assigns of the Contractor.

ACont rRaecptroers'esnt ati ved means any person nominated
Entity in the manner provided in GCC SGlause 17.2 (Contractor's Representative and Construction
Manager) here of to perform the duties delegated by the Contractor

AConstruction Manager o means the person appoin
provided in GCC Sui€lause 17.2.4.

ASubcontractor, o including manufacturers, means
including peparation of any design or supply of any Plant, iscariiracted directly or indirectly by the
Contractor, and includes its legal successors or permitted assigns.

ADi spute Boardo (DB) means the person or mergr s o
between the Procuring Entity and the Contractor to make a decision with respect to any dispute or differenc
between the Procuring Entity and the Contractor referred to him or her by the Parties pursuant to-GCC Sul
Clause 46.1 (Dispute Board) hereof.

AiContract Priced means the sum speciyed in Arti
to such additions and adjustments there to or deductions there from, as may be made pursuant to the Contre

AFacilitieso me aliadsandtinstaledPas well as alt tlee Inbtadlatien Benpces to be carried
out by the Contractor under the Contract.

APl ant o means permanent plant, equi pment, mac hi
to be provided and incorporat@dthe Facilities by the Contractor under the Contract (including the spare
parts to be supplied by the Contractor under GCG@ahse7.3 here of), but does not include Contractor's
Equipment.



2.

Al nstall ati on tsersaniceseacidary toehe supplyaf the Plant for the Facilities, to be
provided by the Contractor under the Contract, such as transportation and provision of marine or other simile
insurance, inspection, expediting, site preparation works (ingudli@ provision and use of Contractor's
Equipment and the supply of all construction materials required), installation, testirapnpmassioning,
commissioning, operations, maintenance, the provision of operations and maintenance manuals, trainin
e t csdhe case may require.

AfiContractor's Equipmentdo means all facilities,
of every kind required in or for installation, completion and maintenance of Facilities that are to be provided
by the Contactor, but does not include Plant, or other things intended to form or forming part of the Facilities.

ACountry of Origindo means the countries and ter

iSited means the | and and ewxatehoebe insmlled anel suchwther landwrh i
pl aces as may be speciyed in the Contract as fo
AEf fective Dated means the date of fulyll ment

Contract Agreement, from whig¢he Time for Completion shall be counted.

ATi me for Completiond means the time within whi
the Facilities where a separate Time for Completion of such part has been prescribed) is to be attained, |
referred to in GCC Clause8 and in accordance with the relevant provisions of the Contract.

ACompl etiond means that the Facilities (or a s
Contract) have been completed operationally and striigtarad put in a tight and clean condition, that all

work in respectof Pre o mmi ssi oning of the Facilities or suc
t hat the Facilities or speciyc part t her seg26 ar

(Completion) hereof.

APcemmi ssioningod means the testing, checking an
Requirements that are to be carried out by the Contractor in preparation for Commissioning as provided il
GCCClause24 (Completion) hereof.

ACommi ssioningd0 means operation of the Facilit
Completion, which operation is to be carried out by the Contractor as provided in GElabsb 25.1
(Commissioning) hereof, fahe purpose of carrying out Guarantee Test(s).

iGuarantee Test(s)O0 means the test(s) speciyed
ascertain whether the Facilities or a egpacispedi,]
in the Appendix to the Contract Agreement titled Functional Guarantees, in accordance with the provisions
of GCC SukClause25.2 (Guarantdest)hereof.

AOperational Acceptanced means t he acrarypartafthee b
Facilities where the Contract provides for ac
Contractor's fulyllment of the Contract in resp

part thereof) in accordar with the provisions of GCC Clause 28 (Functional Guarantees) hereof and shall
include deemed acceptance in accordance with GCC Clause 25 (Commissioning and Operatione
Acceptance) hereof.

AfDefect Liability Peri odo ramgesagiven by theeCorgractorcaromentifg V
at Completion of the Facilities or a part thereof, during which the Contractor is responsible for defects with
respect to the Facilities (or the relevant part thereof) as provided in GCC Clause 27(Defect)Liabdiy.

ANotice of Di ssatisfactiono means t he -Clagsé 46dle ¢
indicating its dissatisfaction and intention to commence arbitration.

Contract Documents

2.1 Subject to Article 1.2 (Order d?recedence) of the Contract Agreement, all documents forming part of the
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Contract (and all parts thereof) are intended to be correlative, complementary and mutually explanatory. Th
Contract shall be read as a whole.



3. Interpretation

3.1 IntheContract, except where the context requires otherwise:
a) Words indicating one gender include all genders;

b) words indicating the singular also include the plural and words indicating the plural also include the
singular;

c) provisionsincludingtheword agr ee, 0 fiagreed, 0 or fAagreemento
in writing;

d the word fAtendermTdnmnddérymaeanferoursd amiidtrifi bender do
with ATendering Document, 0 and

e) Awrittendo or @i 4writtenrtypewritten, printedeoaetestronicalynndade, and
resulting in a permanent record.

The marginal words and other headings shall not be taken in to consideration in the interpretation of tf
Conditions.

3.2 Incoterms
Unless inconsistent with any prowsi of the Contract, the meaning of any trade term and the rights and
obligations of Parties thereunder shall be as prescribed by Incoterms.

Incoterms means international rules for interpreting trade terms published by the International Chamber o
Commerceglatest edition), 38 C ours Albert,175008 Paris, France.

3.3 Entire Agreement

3.3.1 Subject to GCC Sullause 16.4 hereof, the Contract constitutes the entire agreement between the Procuring
Entity and Contractor with respect to the subject matteCaitract and supersedes all communications,
negotiations and agreements (whether written or oral) of Parties with respect there to made prior to the date
Contract.

3.4 Amendment
No amendment or other variation of the Contract shall be effective unless wiiing, is dated, expressly
refers to the Contract, and is signed by a duly authorized representative of each Party hereto.

3.5 Independent Contractor
The Contractor shall be an independent contract or performing the Contract. The Contract does aai/create
agency,partnership, joint venture or other joint relationship between the Parties hereto. Subject to the
provisions of the Contract, the Contractor shall be solely responsible for the manner in which the Contract i
performed. All employees, represatives or Subcontractors engaged by the Contractor in connection with
the performance of the Contract shall be under the complete control of the Contractor and shall not be deem:
to be employees of the Procuriggtity, and nothing contained in the Caattor in any subcontract awarded
by the Contractor shall be construed to create any contractual relationship between any such employee
representatives or Subcontractors and the ProcHritity.

3.6  NonWaiver

3.6.1 Subject to GCC Sullause 3.6.2elow, no relaxation, forbearance, delay or indulgence by either Party in
enforcing any of the terms and conditions of the Contract or the granting of time by either Party to the othe
shall prejudice, affect or restrict thghts of that Party under the Contract, nor shall any waiver by either Party
of any breach of Contract operate as waiver of any subsequent or continuing breach of Contract.

3.6.2 Any waiver of a Party's rights, powers or remedies under the Contract maswibgng, must be dated and
signed by an authorized representative of the Party granting such waiver, and must specify the right and tt
extent to which it is being waived.

3.7 Severability
If any provision or condition of the Contract is prohibited or reedeinvalid or unenforceable, such
prohibition, in validity or unenforced ability shall not affect the validity or enforce ability of any other
provisions and conditions of the Contract.

91



3.8

4.3

5.3

54

5.5

6.1

6.2

7.1

7.2

Country of Origin

AOri gi ndo mewhere the plamt ampd| cangpenent parts thereof are mined, grown, produced or
manufactured, and from which the services are provided. Plant components are produced when, throug
manufacturing, processing, or substantial or major assembling of componentsmarciatly recognized
product results that is substantially in its basic characteristics or in purpose or utility from its components.

Communications

WherevertheseConditions providdor thegivingorissuingofa ppr oval s, certi ycates
determinabns, notices, requests and discharges, these communications shall be:

a Inwriting and delivered against receipt; and

b delivered, sent or transmitted to the address for the recipient's communications as stated in the Contract
Agreement.

When a certiydatyehé scenstsiugdar t ®h al |Partg.When a roticecio p y
issued to @arty,by the other Party or the Project Manager, a copy shall be sent to the Project Manager or
the otherParty,as the case may be.

Law and Language

The Contract shall be governed by in accordance with laws of Kenya
The ruling language of the Contract shall be English Language.

The language for communications shall be the English language.
Fraud and Corruption

The Procuring Entityequires compliance with the provisions of the Public Procurement and Asset Disposal
Act , 2015, Section 62 as set forth in Section ¢
submitted by a person shall include a declaration that the pglmatimot engage in any corrupt or fraudulent
practice and a declaration that the person or his or het@ubactors are not debarred from participating in
public procurement proceedings.

Tenderers shall permit and shall cause their agents (where deafamet), subcontractors, sgbnsultants,
service providers, suppliers, and their personnel, to permit the PPRA to inspect all accounts, records and oth
documents relating to any initial sel ectiomsal pr c
submission, and contract performance (in the case of award), and to have them audited by auditors appoint
by the PPRA.

Subject Matter of Contract
Scope of Facilities

Unless otherwise expressly limited in the Procuring Entity's Requirements, the Contractor's obligations cove
the provision of all Plant and the performance of all Installation Services required for the design, and the
manufacture (including procurementiadjity assurance, construction, installation, associated civil works, Pre
commissioning and delivery) of the Plant, and the installation, completion and commissioning of the Facilities
in accordance with the plansdegprarcaedanmysagt hesmpedo
in the Section, Procuring Entity's Requirements
provision of supervision and engineering services; the supply of labor, materials, equipment, spare parts (
speci yed i-@Gause C.8beldw) bnd accessories; Contractor's Equipment; construction utilities and
supplies; temporary materials, structures and facilities; transportation (including, without limitation, unloading
and hauling to, from and at the Sjtand storage, except for those supplies, works and services that will be
provided or performed by the Procurikgtity, asset for thin the Appendix to the Contract Agreement titled
Scope oWorksand Supply by the Procuririgntity.

TheContractor shalll, unl ess speciycally excluded
such items and materials not speciycally menti or
the Contract as being required for attainbgmpletion of the Facilities as if such work and/or items and
materials were expressly mentioned in the Contract.
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7.3

8.1

8.2

9.1

9.2

9.3

9.4

9.5

9.6

9.7

9.8

In addition to the supply of Mandatory Spare Parts included in the Contract, the Contractor agrees to suppl
spare parts required fortheogeér i on and mai ntenance of the Facildi
the provisions, iny,s peci yed i n t he SCC. However, the ident
parts and the terms and conditions relating to the supply thare tif be agreed between the Procuring Entity
and the Contractor, and the price of such spare parts shall be that given in Price Schedule No.6, which shall
added to the Contract Price. The price of such spare parts shall include the purchase @fimeahdrother

costs and expenses (including the Contractor's fees) relating to the supply of spare parts.

Time for Commencement and Completion

The Contractor shall commence work on the Facil
prejudie to GCC Suilause 26.2 hereof, the Contractor shall thereafter proceed with the Facilities in
accordance with the time schedule speciyed in th
The Contractor shall attain Completion of the Faesitor of a part where a separate time for Completion of
such part is speciyed in the Contract, within th
the Contractor shall be entitled under GCC Clause 40 hereof.

Contractor's Responsibilities

The Contractor shall design, manufacture including associated purchases and/or subcontracting, install ar

complete the Facilities in accordance with the
purposes forwhichthbe ar e i ntended as deyned in the Contrac
The Contractor conyrms that it has entered in to

relating to the Facilities including any data as to boring tests provided by the Prantitpgandon the basis

of information that the Contractor could have obtained from a visual inspection of the Site if access there t
was available and of other data readily available to it relating to the Facilities as of the dateetglen(38)

days prior torendersubmission. The Contractor acknowledges that any failure to acquaint itself with all such
data and information shall not relieve its res
successfully performing the Facilities.

The Contractoshall acquire and pay for all permits, approvals and /or licenses from all local, state or national
government authorities or public service undertakings in the country where the Site is located which sucl
authorities or undertakings require the Contrad¢b obtain in its name and which are necessary for the
performance of the Contract, including, without limitation, visas for the Contractor's and Subcontractor's
personnel and entry permits for all imported Contractor's Equipment. The Contractor ghiaél a8 other
permits, approvals and/or licenses that are not the responsibility of the Procuring Entity under GCC Sub
Clausel10.3 hereof and that are necessary for the performance of the Contract.

The Contractor shall comply with all laws in force ie ttountry where the Facilities are to be implemented.
The laws will include all local, state, national or other laws that affect the performance of the Contract and
bind upon the Contractor. The Contractor shall indemnify and hold harmless the Proctitynd&n and
against any and all liabilities, damages, claim
resulting from the violation of such laws by the Contractor or its personnel, including the Subcontractors anc
their personnel, but ihout prejudice to GCC SuBlause 10.1 hereof.

Any Plant and Installation Services that will be incorporated in or be required for the Facilities and other
supplies shall have their origin as s pumntcod un
retained by the Contractor shall be from a count
If the Contractor is a joint venture, or association (JV) of two or more persons, all such persons shall be jointl
and severally boundtotfer ocur i ng Entity for the fulyll ment
designate one of such persons to act as a leader with authority to bidd. ftee composition or the
constitution of the JV shall not be altered without the prior consehed®rocuring=ntity.

Pursuant to paragraph 2.2 e. of Appendix B to the General Conditions the Contractor shall permit and sha
cause its subcontractors and wamsultants to permit, PPRA and/or persons appointed by PPRA to inspect
the Site and/or thecaounts and records relating to the procurement process, selection and/or contract
execution, and to have such accounts and records audited by auditors appointed by PPRA. The Contractc
and its Subcontractors' and stdnsultants' attention is drawn talEClause 6.1 which provides, interalia,

that acts intended to materially impede the exercise of the PPRA's inspection and audit rights constitute
prohibited practice subject to contract termination.

The Contractor shall conform to the sustainable ppecuoe nt contr act ual provisio
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10

10.1

10.2

10.3

10.4

10.5

10.6

10.7

10.8

11
111
11.2

11.3

12
12.1

12.2

SCC.
Procuring Entity's Responsibilities

All information and/or data to be supplied by the Procuring Entity as described in the Appendix to the Contract
Agreement titled Scope &¥orksand Supply by the Procuririgntity, shall be deemed to be accurate, except
when the Procuring Entity expresstates otherwise.

The Procuring Entity shall be responsible for acquiring and providing legal and physical possession of the Sit
and access thereto, and for providing possession of and access to all other areas reasonably required for
proper executiorof the Contract, including all requisite rightswédy,as speci yed in the
Contract Agreement titled ScopeWbrksand Supply by the Procuririgntity. The Procuring Entity shall give

full possession of an accord all rights of accessthewe on or bef ore the date (¢

The Procuring Entity shall acquire and pay for all permits, approvals and/or licenses from all local, state ot
national government authorities or public service under takings in the country wh8ietisdocated which

such authorities or under takings require the Procuring Entity to obtain in the Procuring Entity's name, (b) ar
necessary for the execution of the Contract, including those required for the performance by both the
Contractorandther ocur i ng Entity of their respective obl
the Appendix (Scope &orksand Supply by the Procuring Entity).

If requested by the Contractor, the Procuring Entity shall use its best endeavors to assiatrd®oC in
obtaining in a timely and expeditious manner all permits, approvals and/or licenses necessary for the executic
of the Contract from all local, state or national government authorities or public service under takings that sucl
authorities or ndertakings require the Contractor or Subcontractors or the personnel of the Contractor or
Subcontractors, as the case may be, to obtain.

Unl ess ot herwise speciyed in the Contract or ag
ProcuringErnitt y shall provide sufycient, properly qual|
and make available all raw materials, utilities, lubricants, chemicals, catalysts, other materials and facilities
and shall perform all work and services diatsoever nature, including those required by the Contractor to
properly carry out Preommissioning, Commissioning and Guaraniests,all in accordance with the
provisions of the Appendix to the Contract Agreement titled Scoparksand Supply by the Procuring
Entty,at or before the time speciyed in thelagpeldyr an
hereof and in the manner thereupon speciyed or
Contractor.

The Rocuring Entity shall be responsible for the continued operation of the Facilities after Completion, in
accordance with GCC Sulause 24.8, and shall be responsible for facilitating the Guaraesgés)for the
Facilities, in accordance with GCC S@ause 25.2.

All costs and expenses involved in the performance of the obligations under this GCC Clause 10 shall be tr
responsibility of the Procuringentity, save those to be incurred by the Contractor with respect to the
performance of Guarantdestsjn accordance with GCC St®lause25.2.

In the event that the Procuring Entity shall be in breach of any of his obligations under this Clause, the
additional cost incurred by the Contractor in consequence there of shall be determined by thigl&nappmt

and added to the Contract Price.

Payment
Contract Price
Contract as speciyed iTarmsafiPayment) af the2Corftr&bAgreeamant.t Pr i c

Unl ess an adjustment <c¢l ause i s pr ovVilunesumhobsubjectn t
to any alteration, except in the event of a Change in the Facilities or as otherwise provided in the Contract.

SubjecttoGCCSulRl auses 9.2,10.1 and 35 hereof, the Con
tothecorrectess and sufyciency of the Contract Price,
Contract, cover all its obligations under the Contract.

Terms of Payment

The Contract Price shall be paiTemsaf®PaymentpottheyCenttaci n
Agreement and in the Appendix to the Contract Agreement fliehsand Procedures of Payment, which
also outlines the procedures to be follovire making application for and processing payments.

No payment made by the Procuring Entity herein shall be deemed to constitute acceptance by the Procurir
Entity of the Facilities or any part (s) thereof.
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12.3 In the event that the Procuring Entity failswake any payment by its respective due date or within the period
set for thin the Contract, the Procuring Entity shall pay to the Contractor interest on the amount of such delaye
payment at the rate(s) shown in the Appendix to the Contract AgreememfTgtlemsand Procedures of
Payment, for the period of delay until payment has been made in full, whether before or after judgment ol
arbitrage award.

124 The currency or currencies in which paymented ar e
in the Appendix to the Contract Agreement titleefmsand Procedures of Payment, subject to the general
principle that payments will be made in the currency or currencies in which the Contract Price has been state
in the Contractor'Sender.

13  Securities

13.1 Issuance of Securities

The Contractor shall provide the securities spec
in the amount, mabelowr and form speciyed

13.2 Advance Payment Security

13.2.1The Contractor shall, withintwenyi ght (28) days of the notiycatio
an amount equal to the advance payment calculated in accordance with the Appendix to the Contrac
Agreement titledrermsand Procedures of Payntgand in the same currency or currencies.

13.2.ZThe security shall be in the form provided in the Tendering documents or in another form acceptable to the
ProcuringEntity. The amount of the security shall be reduced in proportion to the value of the acilitie
executed by and paid to the Contractor from time to time, and shall automatically become null and void whel
the full amount of the advance payment has been recovered by the Pré&miiinglrhe security shall be
returned to the Contractor immediatelyeafits expiration.

13.3 Performance Security

13.3.1The Contractor shall, withintwenyi ght (28) days of the notiycatic
for the due performance of tI®B€C Contract in the a

13.3.2The Performance Security shall be denominated in the currency or éesrehthe Contract, or in a freely
convertible currency acceptable to the Proculimgity, and shall be in the form provided in Section X,
Contract Forms, corresponding to the type of bank guarantee stipulated by the Procuring EntBCiG, the
or in arother form acceptable to the Procurkbgfity.

133.Unl ess ot her wi SCE, the peeudty shall the redacedtbh lealf on the date of the Operational
Acceptance. The Security shall become null and void, or shall be reduced prorata to the ContrataPrice

part of the Facilities for which a separate Ti me
after Completion of the Facilities or three hunct
the Facilities, whicheveroccair yr st ; provi ded, however, that if t

on any part of the Facilities pursuant to GCC-8lduse27.8 hereof, the Contractor shall issue an additional
security in an amount proportionate to the Contract Price bfpdrd The security shall be returned to the
Contractor immediately after its expiration, provided, however, that if the Contractor, pursuant to GCC Sub
Clause 27.10, is liable for an extended defect liability obligation, the Performance Security shxadirided

for the peri 8CGCpwguancto GCE ®uBil m utslee 27. 10 and up to t
SCC.

13.3.4The Procuring Entity shall not make a claim under the Performance Security, except for amounts to which th
Procuring Entity is entitié under the Contract. The Procuring Entity shall indemnify and hold the Contractor
harmless against and from all damages, losses and expenses (including legal fees and expenses) resulting fi
a claim under the Performance Security to the extent to whéRItocuring Entity was not entitled to make
the claim.

14  Taxesand Duties

141 Except as otherwise speciycally provided in the
levies and charges assessed on the Contract8ybtontractors or their employees by all municipal, state or
national government authorities in connection with the Facilities in and outside of the country where the Site
is located.

14.2 If any tax exemptions, reductions, allowances or privileges may balleaib the Contractor in Kenya, the
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14.3

15

15.1

15.2

16

16.1

16.2

16.3

16.4

16.5

17

Procuring Entity shal/l use its best endeavors t
the maximum allowable extent.

For the purpose of the Cont r actinArticle?2 (Catraat Qriceamd] t |
Termsof Payment) of the Contract Agreement is based on the taxes, duties, levies and charges prevailing
the date twentgight (28) days prior to the date Béndersubmission in Kenya (hereinafter callédl aix o

this GCC SubClausel4.4). If any rates d&xare increased or decreased, a lewis introduced, an existing

Tax is abolished, or any change in interpretation or application ofTaxyoccurs in the course of the
performance of Contract, which was or viié assessed on the Contractor, Subcontractors or their employees
in connection with performance of the Contract, an equitable adjustment of the Contract Price shall be mad
to fully take in to account any such change by addition to the Contract Pricdumtida therefrom, as the

case may be, in accordance with GCC Clause36 hereof.

Intellectual Property
License/Use offechnical Information

For the operation and maintenance of the Plant, the Contractor hereby grantexalusie and non
transferable license (without the right to digense) to the Procuring Entity under the patents, utility models

or other industrial property rights owsh®y the Contractor or by a third Party from whom the Contractor has
received the right to grant licenses there under, and shall also grant to the Procuring Entiégxeusive

and nontransferable right (without the right to slibense) to use the kmehow and other technical
information disclosed to the Procuring Entity under the Contract. Nothing contained herein shall be construe
as transferring ownership of any patent, utility model, trademark, design, copyright;hkmowr other
intellectual prperty right from the Contractor or any third Party to the ProcuUgimgy.

The copy right in all drawings, documents and other materials containing data and information furnished tc
the Procuring Entity by the Contractor here in shall remain vested @uoitieactoror, if they are furnished to

the Procuring Entity directly or through the Contractor by any éndy,including suppliers of materials, the

copy right in such materials shall remain vested in such Barty.

Conydenti al I nf ormati on

ThePocuring Entity and the Contractor shall keep
the other Party hereto, divulge to any third Party any documents, data or other information furnished directly
or indirectly by the other Party heretodonnection with the Contract, whether such information has been
furnished prior to, during or following termination of the Contract. Notwithstanding the above, the Contractor
may furnish to its Subcontractor (s) such documents, data and other inforinago@ives from the Procuring

Entity to the extent required for the Subcontractor (s) to perform its work under the Contract, in which event
the Contractor shal/l obtain from such Subcontr a
imposedon the Contractor under this GCC Clausel6.

The Procuring Entity shall not use such documents, data and other information received from the Contractc
for any purpose other than the operation and maintenance of the Facilities. Similatlgntiaetor shall not

use such documents, data and other information received from the Procuring Entity for any purpose other the
the design, procurement of Plant, construction or such other work and services as are required for th
performance of the Caoraict.

The obligation of a Party under GCC SQlauses 16.1 and 16.2 above, however, shall not apply to that

information which

a Now or here after enters the public domain through no fault of that Party

b can be proven to have been possessed by that Pamytian¢hof disclosure and which was not previously
obtained, directly or indirectly, from the other Party hereto

c otherwise lawfully becomes available to that Party from a third Party that has no obligation of
conydentiality.

The above provisions of this GGCl| ause 16 shall not in any way mo
given by either of the Parties hereto prior to the date of the Contract in respect of the Facilities or any pat
thereof.

The provisions of this GCC Clause 16 shall surterenination, for whatever reason, of the Contract.

Execution of the Facilities

Representatives
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17.1 Project Manager

If the Project Manager is not named in the Contract, then within fourteen (14) days of the Effective Date, the
Procuring Entity shall appoir@nd notify the Contractor in writing of the name of the Project Manager. The
Procuring Entity may from time to time appoint some other person as the Project Manager in place of the
person previously so appointed, and shall give a notice of the name afthectperson to the Contractor
withoutdelay.No such appointment shall be made at such a time or in such a manner as to impede the progre
of work on the Facilities. Such appointment shall only take effect upon receipt of such noticEbytthetor.

The Project Manager shall represent and act for the Procuring Entity at all times during the performance of th
Contract. Al | notices, i nstructions, order s, ce
Contract shall be giverylithe Project Manager, except as here in otherwise provided.

All notices, instructions, information and other communications given by the Contractor to the Procuring
Entity under the Contract shall be given to the Project Manager, except as herein etheywied.

17.2 Contractor's Representative & Construction Manager

17.2.1If the Contractor's Representative is not named in the Contract, then within fourteen (14) days of the Effective
Date, the Contractor shall appoint the Contractor's Representativdhalhdequest the Procuring Entity in
writing to approve the person so appointed. If the Procuring Entity makes no objection to the appointmen
within fourteen (14) days, the Contractor's Representative shall be deemed to have been approved. If tt
Procurng Entity objects to the appointment within fourteen (14) days giving the reason therefor, then the
Contractor shall appoint a replacement within fourteen (14) days of such objection, and the foregoing
provisions of this GCC SuBlausel7.2.1 shall applyeteto.

17.2.ZThe Contractor's Representative shall represent and act for the Contractor at all times during the performan
of the Contract and shall give to the Project Manager all the Contractor's notices, instructions, information an
all other communicationgnder the Contract.

17.2.3All notices, instructions, information and all other communications given by the Procuring Entity or the Project
Manager to the Contractor under the Contract shall be given to the Contractor's Repres@niative
absence, itdeputy, except as herein otherwise provided.

17.2.4The Contractor shall not revoke the appointment of the Contractor's Representative without the Procurin
Entity's prior written consent, which shall not be unreasonably withheld. If the Procuring Entity consents
thereto, the Contractor shall appoint some other person as the Contractor's Representative, pursuant to t
procedure set out in GCC Sdbause 17.2.1.

17.2.5The Contractor's Representatim@y, subject to the approval of the Procuring Entity which shall not be
unreasonably withheld, at any time delegate to any person any of the powers, functions and authorities vest
in him orher.Any such delegation may be revoked at any time. Any such dielegatrevocation shall be
subject to a prior notice signed by the Contractor's Representative, and shall specify the powers, functions al
authorities there by delegated or revoked. No such delegation or revocation shall take effect unless and until
copy there of has been delivered to the Procuring Entity and the Project Manager.

17.2.6Any actor exercise by any person of powers, functions and authorities so delegated to him or her in
accordance with this GCC Sw@lause 17.2.3 shall be deemed to be an actaciegeby the Contractor's
Representative.

17.2.7/rom the commencement of installation of the Facilities at the Site until Completion, the Contractor's
Representative shall appoint a suitable person as the Construction Manager. The Construction Manager sh
supevise all work done at the Site by the Contractor and shall be present at the Site throughout normal workin
hours except when on leave, sick or absent for reasons connected with the proper performance of the Contra
Whenever the Construction Manageaisent from the Site, a suitable person shall be appointed to act as the
Construction Managereputy.

17.2.8The Procuring Entity may by notice to the Contractor object to any representative or person employed by th
Contractor in the execution of the Contragto, in the reasonable opinion of the Procuitirdity, may be
have inappropriately, may be incompetent or negligent, or may commit a serious breach of the Site regulatior
provided under GCC SuBlause 22.4. The Procuring Entity shall provide evidendheosame, where upon
the Contractor shall remove such person from the Facilities.

17.2.91f any representative or person employed by the Contractor is removed in accordance with @lauSaib
17.2.5, the Contractor shall, where required, promptly appoinia@cespent.

18 Work Program
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18.1

18.2

18.3

18.4

18.5

19

19.1

19.2

19.3

Contractor's Organization

The Contractor shall supply to the Procuring Entity and the Project Manager a chart showing the propose
organization to be established by the Contractor for carrying out work on the Facilitiestwéthigone (21)

days of the Effective Date. The chart shall include the identities of the key personnel and the curricula vitae c
such key personnel to be employed shall be supplied together with the chart. The Contractor shall promptl
inform the Procung Entity and the Project Manager in writing of any revision or alteration of such an
organization chart.

Program of Performance

Within twenty-eight (28) days after the Effective Date, the Contractor shall submit to the Project Manager a
detailed program foperformance of the Contract, made in a form acceptable to the Project Manager and
showing the sequence in which it proposes to design, manufacture, transport, assemble, install and pr
commission the Facilities, as well as the date by which the Camtraetsonably requires that the Procuring
Entity shall have fulylled its obligations wunde
Contract in accordance with the program and to achieve Completion, Commissioning and Acceptance of th
Fadlities in accordance with the Contract. The program so submitted by the Contractor shall accord with the
Time Schedule included in the Appendix to the Contract Agreement titled Time Schedule, and any other date
and periods speci y eodtractomshall bhpeate @odnréviseativet programhas and when
appropriate or when required by the Project Man:é
s peciyeSECCpumuart th Bulause 8.2 and any extension granted in accordance With GQause

40, and shall submit all such revisions to the Project Manager.

Progress Report
The Contractor shal/l monitor progress of allt th
Clause 18.2 above, and supply a progress report trtject Manager every month.

The progress report shall be in a form acceptable to the Project Manager and shall indicate: (a) percentas
completion achieved compared with the planned percentage completion for each activity; and (b) where an
activity is bénind the program, giving comments and likely consequences and stating the corrective action
being taken.

Progress of Performance

If at any time the Contractor's actual progress falls behind the program referred to in GCu&#18.2,

or it becomes apparent that it wills of all behind, the Contractor shall, at the request of the Procuring Entity ol
the project Manager, prepare and submit to the Project Manager a revised program, taking into account tr
prevailing circumstances, and shall fipthe Project Manager of the steps being taken to expedite progress
so as to attain Completion of the Facilities within the Time for Completion under GGCl8uke 8.2, any
extension thereof entitled under GCC Stiause 40.1, or any extended period @&y motherwise be agreed

upon between the Procuring Entity and the Contractor.

Procedures
The Contract shall be executed in accordance with the Contract Documents including the procedures given
the Forms and Procedures of the Procuring Entity's Reneires.

The Contractor may execute the Contract in accordance with its own standard project execution plans ar
procedures to the extent that they do not conpic

Subcontracting

The Appendix to th€ontract Agreement titled List of Major Items of Plant and Installation Services and List
of Approved Subcontractors, speciyes major items
against each item, including manufacturers. In so fap&ubcontractors are listed against any such item, the
Contractor shall prepare a list of Subcontractors for such item for inclusion in such list. The Contractor may
from time to time propose any addition to or deletion from any such list. The Conshalicsubmit any such

|l ist or any modiycation thereto to the Procuri ng
the progress of work on the Facilities. Such approval by the Procuring Entity for any of the Subcontractors
shall not relige the Contractor from any of its obligations, duties or responsibilities under the Contract.

The Contractor shall select and employ its Subcontractors for such major items from those listed in the list
referred to in GCC SulBlausel9.1.

Foritemsorpag of the Facilities not speciyed in the A
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Items of Plant and Installation Services and List of Approved Subcontractors, the Contractor may employ suc
Subcontractors as it may select, at its discretion.

19.4 Each subkcontract shall include provisions which would entitle the Procuring Entity to require tuestract
to be assigned to the Procuring Entity under GCC19.5 (if and when applicable), or in event of termination by
the Procuring Entity under GCC 22.

19.5 If a subcontractor's obligations extend beyond the expiry date of the relevant Defects Liability Period and the
Project Manager, prior to that dat e, instructs
ProcuringEntity, then the Cotractor shall do so.

20" Design and Engineering
201 Speciycations and Drawings

20.1.1The Contractor shall execute the basic and detailed design and the engineering work in compliance with th
provisions of the Cont raecordance with goadhergineering prdctics. 0 s p e c

201.ZThe Contractor shalll be responsible for any disc
and other technical documents that it headocumenspar
have been approved by the Project Manager or not, provided that such discrepancies, errors or omissions :
not because of inaccurate information furnished in writing to the Contractor by or on behalf of the Procuring

Entity.
20.1.ZThe Contractor sin | | be entitled to disclaim responsibilit
document , or any modiycation thereof pr &mtiy,bye d o

giving a notice of such disclaimer to the Project Manage

20.2 Codes and Standards

Wherever references are made in the Contract to codes and standards in accordance with which the Contr
shall be executed, the edition or the revised version of such codes and standards current at the date twen
eight (28) days prior to date dendersu b mi ssi on shall apply wunless ot
execution, any changes in such codes and standards shall be applied subject to approval by the Procuring En
and shall be treated in accordance with GCC Clause 39.

20.3 Approval/ Review of Teahical Documents by Project Manager.

20.3.1The Contractor shall prepare or cause its Subcontractors to prepare, and furnish to the Project Manager t
documents listed in the Appendix to the Contract Agreement titled List of Documents for Appreesiew,
forits approval or review as speciyed anClause B8.2acc
(Program of Performance).

20.3.2Any part of the Facilities covered by or related to the documents to be approved by the Project Manager she
be executed owlafter the Project Manager's approval thereof.

GCC SubClauses 20.3.2 through 20.3.7 shall apply to those documents requiring the Project Manager's appt
but not to those furnished to the Project Manager for its review only.

20.2.3Within fourteen (14)days after receipt by the Project Manager of any document requiring the Project
Manager's approval in accordance with GCC-Siduse 20.3.1, the Project Manager shall either return one
copy thereof to the Contractor with its approval endorsed there dralbnstify the Contractor in writing of
its disapproval thereof and the reasons therefor
If the Project Manager fails to take such action within the said fourteen (14) days, then tleesaidnt shall
be deemed to have been approved by the Project Manager.

20.3.4The Project Manager shall not disapprove any document, except on the grounds that the document does r
comply with the Contractor that it is contrary to good engineering practice.

20.3.9f the Project Manager disapproves the document, the Contractor shall modify the document and resubmit
for the Project Manager's approval in accordance with GCCChalse 20.3.2. If the Project Manager
approves the document samtreadt dro srodlilycmak ent Isé
where upon the document shall be deemed to have been approved.

20.3.48f any dispute or difference occurs between the Procuring Entity and the Contractor in connection with or
arising out of the disapproval byeh Pr oj ect Manager of any document
that cannot be settled between the Parties within a reasonable period, then such dispute or difference may
referred to a Dispute Board for determination in accordance with GCClaube 46.1 hereof. If such dispute
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or difference is referred to a Dispute Board, the Project Manager shall give instructions as to whether and |
so, how, performance of the Contract is to proceed. The Contractor shall proceed with the Contract in
accordancevith the Project Manager's instructions, provided that if the Dispute Board upholds the Contractor's
view on the dispute and if the Procuring Entity has not given notice under GCCl&uge 46.3 hereof, then

the Contractor shall be reimbursed by the Briog) Entity for any additional costs incurred by reason of such
instructions and shall be relieved of such responsibility or liability in connection with the dispute and the
execution of the instructions as the Dispute Board shall decide, and the Tihmarfpletion shall be extended
accordingly.

203.7The Project Manager's approval, with or without
shall not relieve the Contractor of any responsibility or liability imposed upon it by any provisions of the
Contract except to the extent that any subseque
Manager.

203.8The Contractor shall not depart from any appr ovVve
Project Manager an amended doent and obtained the Project Manager's approval thereof, pursuant to the
provisions of this GCC Su@lause 20.3.

If the Project Manager requests any change in any already approved document and/or in any document bas
there on, the provisions of GGQause 39 shall apply to such request.

21 Procurement

21.1 Plant

Subject to GCC Sullause 14.2, the Contractor shall procure and transport all Plant in an expeditious and
orderly manner to the Site.

21.2 Procuring EntitySupplied Plant

If the Appendix to the Contragtgreement titled Scope ®f/orksand Supply by the Procuririgntity,
provides that the Procuring Entity shall furnish
shall apply:

21.2.1The Procuring Entity shall, at its own risk agxpense, transport each item to the place on or near the
Site as agreed upon by the Parties and make s
in the program furnished by the Contractor, pursuant to GCCGChusel8.2, unless otherwise
mutually agreed.

21.2.2Upon receipt of such item, the Contractor shall inspect the same visually and notify the Project Manage
of any detected shortage, defect or default. The Procuring Entity shall immediately remedy any
shortage, defector default, or tR®ntractor shall, if practicable and possible, at the request of the
ProcuringEntity, remedy such shortage, defect or default at the Procuring Entity's cost and expense.
After inspection, such item shall fall under the care, custody and control of titea€or. The
provision of this GCC Suflause21.2.2 shall apply to any item supplied to remedy any such shortage
or default or to substitute for any defective item, or shall apply to defective items that have been
repaired.

21.2.3The foregoing responsiiiies of the Contractor and its obligations of care, custody and control shall
not relieve the Procuring Entity of liability for any undetected shortage, defect or default, nor place the
Contractor under any liability for any such shortage, defect outiefdether under GCC Clause 27
or under any other provision of Contract.

21.3 Transportation

21.3.1The Contractor shall at its own risk and expense transport all the materials and the Contractor's Equipment
the Site by the mode of transport that tlenttactor judges most suitable under all the circumstances.

21.3.2Unless otherwise provided in the Contract, the Contractor shall be entitled to select any safe mode of transpc
operated by any person to carry the materials and the Contractor's Equipment

21.3.3Upon dispatch of each shipment of materials and the Contractor's Equipment, the Contractor shall notify th
Procuring Entity by telex, cable, facsimile or electronic means, of the description of the materials and of the
Contractor'sEquipment, the point and means of dispatch, and the estimated time and point of arrival in the
Kenya, if applicable, and at the Site. The Contractor shall furnish the Procuring Entity with relevant shipping
documents to be agreed upon between the Parties.
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21.3.4The Contractor shall be responsible for obtaining, if necessary, approvals from the authorities for

transportation of the materials and the Contractor's Equipment to the Site. The Procuring Entity shall use it
best endeavors in a timely and expiedis manner to assist the Contractor in obtaining such approvals, if
requested by the Contractor. The Contractor shall indemnify and hold harmless the Procuring Entity from an
against any claim for damage t datmaybetaused lyithe tcagspost o
of the materials and the Contractor's Equipment to the Site.

21.4 Customs Clearance

21.4.1The Contractor shall, at its own expense, handle all imported materials and Contractor's Equipment at th

22

point(s) of import andtsall handle any formalities for customs clearance, subject to the Procuring Entity's
obligations under GCC StBlause 14.2, provided that if applicable laws or regulations require any application
or act to be made by or in the name of the ProciEimtdy, the Procuring Entity shall take all necessary steps

to comply with such laws or regulations. In the event of delays in customs clearance that are not the fault ¢
the Contractor, the Contractor shall be entitled to an extension in the Time for Completsarant to GCC
Clause40.

Installation

22.1 Setting Out/ Supervision

22.1.1Bench Mark: The Contractor shall be responsible for the true and proper-settimithe Facilities in relation

to bench marks, reference marks and lines provided to it in writing by or on behalf of the Pr&atitjng

If, at any time during the progress of installation of the Facilities, any error shall appear in the position, level
or alignment of the Facilities, the Contractor shall forth with notify the Project Manager of such error and, at
its own expensdmmediately rectify such error to the reasonable satisfaction of the Project Manager. If such
error is based on incorrect data provided in writing by or on behalf of the Proé&iniitg the expense of
rectifying the same shall be borne by the ProcuEntty.

22.1.2ontractor's Supervision: The Contractor shall give or provide all necessary superintendence during thi

installation of the Facilities, and the Construction Manager or its deputy shall be constantly on the Site tc
provide fulttime super intendaecof the installation. The Contractor shall provide and employ only technical
personnel who are skilled and experienced in their respective callings and supervisory staff who are compete
to adequately supervise the work at hand.

22.2 Labor:

22.2.JEngagement of Stadnd Labor

Except as otherwise stated in the Speciycation,
all staff and labor, local or otherwise, and for their payment, housing, feeding and transport.

The Contractor shall provide amtnploy on the Site in the installation of the Facilities such skilled,-semi
skilled and unskilled labor as is necessary for the proper and timely execution of the Contract. The Contractc
is encouraged to use local labor that has the necessary skills.

The Contractor shall be responsible for obtaining all necessary permit(s) and/or visa(s) from the appropriat
authorities for the entry of all labor and personnel to be employed on the Site into Kenya. The Procuring Entit
will, if requested by the Contractause his best endeavors in a timely and expeditious manner to assist the
Contractor in obtaining any local, state, national or government permission required for bringing in the
Contractor's personnel.

The Contractor shall at its own expense provide thanms of repatriation to all of its and its Subcontractor's
personnel employed on the Contract at the Site to the place where they were recruited or to their domicile.
shall also provide suitable temporary maintenance of all such persons from thewcessagir employment

on the Contract to the date programmed for their departure. In the event that the Contractor defaults i
providing such means of transportation and temporary maintenance, the Procuring Entity may provide the
same to such personneldarecover the cost of doing so from the Contractor.

22.2.2Persons in the Service of Procuring Entity

The Contractor shall not recruit, or attempt to recruit, staff and labor from amongst the Procuring Entity's
Personnel.
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22.2.3 abor Laws

The Contractor shalkomply with all the relevant labor Laws applicable to the Contractor's Personnel,
including Laws relating to their employment, health, safety, welfare, immigration and emigration, and shall
allow them all their legal rights.

The Contractor shall at all tes during the progress of the Contract use its best endeavors to prevent any
unlawful, riotous or disorderly conduct or behavior by or amongst its employees and the labor of its
Subcontractors.

The Contractor shall, in all dealings with its labor and #it of its Subcontractors currently employed on
or connected with the Contract, pay due regard t
customs and all local laws and regulations pertaining to the employnlahbof

22.2.4Rates oWagesand Conditions of Labor

The Contractor shall pay rates of wages, and observe conditions of labor, which are not lower than thos
established for the trade or industry where the work is carried out. If no established rates or conditions ar
applicable, lhe Contractor shall pay rates of wages and observe conditions which are not lower than the gener:
level of wages and conditions observed locally by Procuring Entities whose trade or industry is similar to tha
of the Contractor.

The Contractor shall in fon the Contractor's Personnel about their liability to pay personal income taxes in
the Country in respect of such of their salaries, wages and allowances as are chargeable under the Laws
the time being in force, and the Contractor shall perform sutibsdin regard to such deductions thereof as
may be imposed on him by such Laws.

22.2.5Norking Hours

No work shall be carried out on the Site on locally recognized days of rest, or outside the normal working
hours stated in th8CC, unless:

a Otherwise stated in the Contract,
b The Project Manager gives consent, or

¢ The work is unavoidable, or necessary fa inotection of life or property or for the safety of the
Works,in which case the Contractor shall immediately advise the Project Manager.

If and when the Contractor considers it necessary to carryout work at night or on public holidays so as tc
meet thelTime for Completion and requests the Project Manager's consent thereto, the Project Manager sha
not unreasonably withhold such consent.

This SubClause shall not apply to any work which is customarily carried out by rotary or ekhifite

22.2 .6Facilities fo Staff and Labor

Except as otherwise stated in the Speciycation,
accommodation and welfare facilities for the Contractor's Personnel. The Contractor shall also provide
facilitiesforthePr ocuring Entity's Personnel as stated in

The Contractor shall not permit any of the Contractor's Personnel to maintain any temporary or permaner
living quarters within the structures forming part of the Permanent Works.

22.2. Mealth andsafety

The Contractor shall at all times take all reasonable precautions to maintain the health and safety of th
Contractor's Personnel. In collaboration with local health authorities, the Contractor shall ensure that medice
staff, y r s tick lay and dmduainde iservicee ave, avagable at all times at the Site and at any
accommodation for Contractor's and Procuring Entity's Personnel, and that suitable arrangements are ma
for all necessary welfare and hygiene requirements and for the pogvehgpidemics.

The Contractor shall appoint an accident prevent
protection against accidents. This person shal/l
to issue insuctions and take protective measures to prevent accidents. Throughout the performance of the
Contract, the Contractor shall provide whatever is required by this person to exercise this responsibility an
authority.

The Contractor shall send to the Projdtdanager, details of any accident as soon as practicable after its
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occurrence. The Contractor shall maintain records and make reports concerning health, safety and welfare
persons, and damage to property, as the Project Manager may reasonably require.

The Contractor shall t hroughout the contract (
Information, Education and Consultation Communication (IEC) campaigns, at least every other month,
addressed to all the Site staff and labor (includinghal Contractor's employees, all Subcontractors and
Procuring Entity's and Project Manager's' employees, and all truck drivers and crew making deliveries to Sit
for construction activities) and to the immediate local communities, concerning the risker,so@mnd impact,

and appropriate avoidance behavior with respect to of Sexually Transmitted Diseases ¢&Haxually
Transmitted Infections (STI) in general and HIV/AIDS in particular; (ii) provide male or female condoms for
all Site staff and labor appropriate; and (iii) provide for STl and HIV/AIDS screening, diagnosis, counseling
and referral to a dedicated national STI and HIV/AIDS program,(unless otherwise agreed) of all Site staff anc
labor.

The Contractor shall include in the program to bensttbd for the execution of the Facilities under Sub
Clause18.2 an alleviation program for Site staff and labor and their families in respect of Sexually Transmittec
Infections (STI) and Sexually Transmitted Diseases (STD) including HIV/AIDS. The STI, &WD
HIV/AIDS alleviation program shall indicate when, how and at what cost the Contractor plans to satisfy the
requirements of this SuBl ause and the related speciycation.
the resources to be provided or @il and any related s@@ontracting proposed. The program shall also
include provision of a detailed cost estimate with supporting documentation. Payment to the Contractor fol
preparation and implementation this program shall not exceed the Provisiondé8&igated for this purpose.

22.2.8uneral Arrangements

In the event of the death of any of the Contractor's personnel or accompanying members of their families, th
Contractor shall be responsible for making the appropriate arrangements for their returralpubless
ot herwi se sSE@ciyed in the

22.2.9Records of Contractor's Personnel

The Contractor shall keep accurate records of the Contractor's personnel, including the number of each cla
of Contractor's Personnel on the Site and the names, ages, gendessydried and wages paid to all
workers. These records shall be summarized on a monthly basis in a form approved by the Project Manag
and shall be available for inspection by the Project Manager until the Contractor has completed all work.

22.2.10Supply of Foodstuffs

The Contractor shall arrange for the provision
Speciycation at reasonable prices for the Contr e
Contract.

22.2.11Supply ofWater

The Contractor shall, having regard to local conditions, provide on the Site an adequate supply of drinking an
other water for the use of the Contractor's Personnel.

22.2.12Measures against Insect and Pest Nuisance

The Contractor shall at all ties take the necessary precautions to protect the Contractor's Personnel employec
on the Site from insect and pest nuisance, and to reduce their danger to health. The Contractor shall comy
with all the regulations of the local health authorities, inclgdise of appropriate insecticide.

22.2.13Alcoholic Liquor or Drugs

The Contractor shall not, otherwise than in accordance with the Laws of Kenya, import, sell, give barter or
otherwise dispose of any alcoholic liquor or drugs, or permit or allow importationggalearter or disposal
by Contractor's Personnel.

22.2.14Arms and Ammunition

The Contractor shall not give, barter, or otherwise dispose of, to any person, any arms or ammunition of an
kind, or allow Contractor's Personnel to do so.

22.2.15Prohibition of All Forms bForced or Compulsory Labor

The contractor shal/l not employ #Aforced or comp
consists of all work or service, not voluntarily performed, that is extracted from an individual under threat of
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force or paalty.

22.2.16Prohibition of Harmful Child Labor

The Contractor shall not employ any child to perform any work that is economically exploitative, or is likely
to be hazardous to, or to interfere with, the child's education, or to be harmful to the child'sri@ajgical,
mental, spiritual, moral, or social development.

22.3 Contractor's Equipment

22.3.1All Contractor's Equipment brought by the Contractor on to the Site shall be deemed to be intended to be use
exclusively for the execution of the Contract. Tantractor shall not remove the same from the Site without
the Project Manager's consent that such Contractor's Equipment is no longer required for the execution of tt
Contract.

223.2Unl ess ot herwise speciyed i n t hte otnadtor shall temovel p o n
from the Site all Equipment brought by the Contractor on to the Site and any surplus materials remaining
there on.

22.3.3The Procuring Entity will, if requested, use its best endeavors to assist the Contractor in obtaining any local
state or national government permission required by the Contractor for the export of the Contractor's
Equipment imported by the Contractor for use in the execution of the Contract that is no longer required fol
the execution of the Contract.

22.4 Site Regulatins and Safety

The Procuring Entity and the Contractor shall establish Site regulations setting out the rules to be observed
the execution of the Contract at the Site and shall comply there with. The Contractor shall prepare and subrr
to the Procuringentity, with acopy to the Project Manager, proposed Site regulations for the Procuring Entity's
approval, which approval shall not be unreasonably withheld.

Such Site regulations shall include, but shall not be limited to, rules in respect of security, safety of the
Facilities, gate control, sanitation, medical <car

22.5 Opportunities for Other Contractors

22.5.1The Contractor shall, upon written request from the Procuring Entity or the Project Manager, give all
reasonable opportunities for carrying out thekato any other contractors employed by the Procuring Entity
on or near the Site.

22.5.2f the Contractor, upon written request from the Procuring Entity or the Project Manager, makes available tc
other contractors any roads or ways the maintenance for whicotiteactor is responsible, permits the use
by such other contractors of the Contractor's Equipment, or provides any other service of whatsoever natul
for such other contractors, the Procuring Entity shall fully compensate the Contractor for any &oeage d
caused or occasioned by such other contractors in respect of any such use or service, and shall pay to
Contractor reasonable remuneration for the use of such equipment or the provision of such services.

22.5.3The Contractor shall also so arrangeésform its work as to minimize, to the extent possible, interference
with the work of other contractors. The Project Manager shall determine the resolution of any difference or
conpict that may arise bet ween t tkersoftleerPtocudng Entity at
in regard to their work.

22.5.4The Contractor shall notify the Project Manager promptly of any defects in the other contractors' work that
come to its notice, and that could affect the Contractor's work. The Project Manager t&alingethe
corrective measures, diny,required to rectify the situation after inspection of the Facilities. Decisions made
by the Project Manager shall be binding on the Contractor.

22.6 EmergencyWork

If, by reason of an emergency arising in connection waitd during the execution of the Contract, any
protective or remedial work is necessary as a matter of urgency to prevent damage to the Facilities, th
Contractor shall immediately carry out such work.

If the Contractor is unable or unwilling to do suchrivimmediately, the Procuring Entity may door cause
such work to be done as the Procuring Entity may determine is necessary in order to prevent damage to t
Facilities. In such event the Procuring Entity shall, as soon as practicable after the ocairestceuch
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22.7

emergency, notify the Contractor in writing of such emergency, the work done and the reasons there for. If th
work done or caused to be done by the Procuring Entity is work that the Contractor was liable to do at its ow:
expense under the Cinact, the reasonable costs incurred by the Procuring Entity in connection there with
shall be paid by the Contractor to the Procuiamgity. Otherwise, the cost of such remedial work shall be
borne by the Procuringntity.

Site Clearance

22.7.1SiteClearance in Course of Performance: In the course of carrying out the Contract, the Contractor shall kee

the Site reasonably free from all unnecessary obstruction, store or remove any surplus materials, clear aw:
any wreckage, rubbish or temporary wofikan the Site, and remove any Contractor's Equipment no longer
required for execution of the Contract.

22.7.2Clearance of Site after Completion: After Completion of all parts of the Facilities, the Contractor shall clear

22.8

23
23.1

23.2

23.3

23.4

23.5

23.6

23.7

23.8

23.9

away and remove all wreckage, rubbish aetiris of any kind from the Site, and shall leave the Site and
Facilities in a clean and safe condition.

Watchingand Lighting

The Contractor shall provide and maintain at its own expense all lighting, fencing, and watching when and W
necessary for thproper execution and the protection of the Facilities, or for the safety of the owners and occur
of adjacent property and for the safety of the public.

Testand Inspection

The Contractor shall at its own expense carryout at the plavamifacture and/or on the Site all such tests
and/ or inspections of the Plant and any part of

The Procuring Entity and the Project Manager or their designated representatives shall be entitled to attend tl
afore said test and/ or inspection, provided that the Procuring Entity shall bear all costs and expenses incurr
in connection with such attendance including, but not limited to, all traveling and board and lodging expenses

Whenever the Contractor is tBato carry out any such test and/or inspection, the Contractor shall give a
reasonable advance notice of such test and/or inspection and of the place and time thereof to the Proje
Manager.TheContractorshallobtainfromanyrelevantthirdPartyormanufactymegssarypermission or
consent to enable the Procuring Entity and the Project Manager or their designated representatives to atte
the test and/ or inspection.

The Contractor shal/l provide the Proj ewxhtestMadiatger
inspection. If the Procuring Entity or Project Manager or their designated representatives fails to attend th
test and/or inspection, or if it is agreed between the Parties that such persons shall not do so, then the Contrac
may proced with the test and/ or inspection in the absence of such persons, and may provide the Projec
Manager with a certiyed report of the results th

The Project Manager may require the Contractor to carry out any test and/or inspection not requeed by th
Contract, provided that the Contractor's reasonable costs and expenses incurred in the carrying out of such t
and/or inspection shall be added to the Contract Price. Further, if such test and/or inspection impede tt
progress of work on the Facilitiemd/or the Contractor's performance of its other obligations under the
Contract, due allowance will be made in respect of the Time for Completion and the other obligations sc
affected.

If any Plant or any part of the Facilities fails to pass any testandspection, the Contractor shall either
rectify or replace such Plant or part of the Facilities and shall repeat the test and/or inspection upon giving
notice under GCC SuBlause 23.3.

If any dispute or difference of opinion shall arise betweerPdréies in connection with or arising out of the

test and/or inspection of the Plant or part of the Facilities that cannot be settled between the Parties within
reasonable period of time, it may be referred to a Dispute Board for determination in aceanith GCC
SubClause 46.3.

The Contractor shall afford the Procuring Entity and the Project Manager, at the Procuring Entity's expense
access at any reasonable time to any place where the Plant are being manufactured or the Facilities are be
installed, in order to inspect the progress and the manner of manufacture or installation, provided that th
Project Manager shall give the Contractor a reasonable prior notice.

The Contractor agrees that neither the execution of a test and/ or inspection of 8tgrpart of the Facilities,
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nor the attendance by the Procuring Entity or th
to GCC SukClause 23.4, shall release the Contractor from any other responsibilities under the Contract.

23.10No pat of the Facilities or foundations shall be covered upon the Site without the Contractor carrying out any

test and/or inspection required under the Contract. The Contractor shall give a reasonable notice to the Proje
Manager whenever any such partshef Facilities or foundations are ready or about to be ready for test and/or
inspection; such test and/or inspection and notice there of shall be subject to the requirements of the Contra

23.11The Contractor shall uncover any part of the Facilities or foiusrgtor shall make openings in or through
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24.2

243

24.4

24.5

24.6

24.7

the same as the Project Manager may from time to time require at the Site, and shall reinstate and make go
such part or parts.

If any parts of the Facilities or foundations have been covered up at the Site after compliance with the
requirement of GCC SuBlause 23.10 and are found to be executed in accordance with the Contract, the
expenses of uncovering, making openings in anph, reinstating, and making good the same shall be borne
by the Procuringentity, and the Time for Completion shall be reasonably adjusted to the extent that the
contractor has thereby been delayed or impeded in the performance of any of its obligalgoitise Contract.

Completion of the Facilities

As soon as the Facilities or any part thereof has, in the opinion of the Contractor, been completed operational
and structurally and put in a tight asrRequichents,n ¢
excluding minor items not materially affecting the operation or safety of the Facilities, the Contractor shall so
notify the Procuring Entity in writing.

Within seven (7) days after receipt of the notice from the Contractor under GCCl&ide 24.1, the
Procuring Entity shall supply the operating anoa
Contract Agreement titled ScopeWorksand Supply by the Procuring Entity for Rremmissioning of the
Facilities or any part thereof.

Pursuant to the Appendix to the Contract Agreement titled Scaperdsand Supply by the Procurirgntity,

the Procuring Entity shall also provide, within the said seven (7) day period, the raw materials, utilities,
lubricants, chemicals, catalystacflities, services and other matters required ford@ramissioning of the
Facilities or any part thereof.

As soon as reasonably practicable after the operating and maintenance personnel have been supplied by
Procuring Entity and the ramaterials, utilities, lubricants, chemicals, catalysts, facilities, services and other
matters have been provided by the Procuring Entity in accordance with GGCl&se24.2, the Contractor
shall commence Pseommissioning of the Facilities or the relavapart thereof in preparation for
Commissioning, subject to GCC S@lause 25.5.

As soon as all works in respect of x@nmissioning are completed and, in the opinion of the Contractor, the
Facilities or any part thereof is ready for Commissioning, theti@ctor shall so notify the Project Manager

in writing.
The Project Manager shall, within fourteen (14) days after receipt of the Contractor's notice under GCC Sub
Clause24.4, either issue a Compl et i o tity'sRequiternefts at e

(Forms and Procedures), stating that the Facilities or that part thereof have reached Completion as of the de
of the Contractor's notice under GCC STiause 24.4, or notify the Contractor in writing of any defects and/or
deyciencies.

I f the Project Manager notiyes the Contractor o
correct such defects and/ or deycienci eGause244d s ha
I f the Project Mawkailtiesror thatpartstheredf laye eedched IC@rpletioni the Project
Manager shall, within seven (7) days after receipt of the Contractor's repeated notice, issue a Completio
Certiycate stating that t he Faciadtiontas @& she adate oftthe a t
Contractor's repeated notice.

I f the Project Manager i s n
deyciencies within seven (7
shall be repeated.

I f the Project Manager fails to issue the Compl e
and/ or deyciencies within fourteen (14) dGause af |
24.4 or within seven (7) days afterceipt of the Contractor's repeated notice under GCE&CHause 24.5, or

if the Procuring Entity makes use of the Facilities or part thereof, then the Facilities or that part there of shal
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be deemed to have reached Completion as of the date of thac@orgrnotice or repeated notice, or as of the
Procuring Entity's use of the Facilities, as the case may be.

24.8 As soon as possible after Completion, the Contractor shall complete all outstanding minor items so that th

24.9

25

25.1

25.11

25.1.2

25.1.3

25.2

25.2

25.1.1

25.3

2531

25.3.2

25.3.3

25.3.4

Facilities are fully in accordance Wwithe requirements of the Contract, failing which the Procuring Entity
will undertake such completion and deduct the costs there of from any monies owing to the Contractor.
Upon Completion, the Procuring Entity shall be responsible for the care and cofktbdyacilities or the
relevant part thereof, together with the risk of loss or damage thereto, and shall thereafter take over th
Facilities or the relevant part thereof.

Commissioning and Operational Acceptance
Commissioning

Commissioning of th€&acilities or any part there of shall be commenced by the Contractor immediately after

i ssue of the Completion Certiycate {iCluseRdhbeor Pr o
immediately after the date of the deemed Completion, under GCClaube 2.6.

The Procuring Entity shall supply the operating and maintenance personnel and all raw materials, utilities
lubricants, chemicals, catalysts, facilities, services and other matters required for Commissioning.

In accordance with the requirements of Bentract, the Contractor's and Project Manager's advisory
personnel shall attend the Commissioning, including the Guardetgand shall advise and assist the
ProcuringEntity.

Guarantedest

Subject to GCC SulRlause 25.5, the Guaranfeestandrepeats there of shall be conducted by the Contractor
during Commissioning of the Facilities or the relevant part thereof to ascertain whether the Facilities or the
relevant part can attain the Funct i onAgreeméutileda nt
Functional Guarantees. The Procuring Entity shall promptly provide the Contractor with such information
as the Contractor may reasonably require in relation to the conduct and results of the Glestarideany
repeats thereof.

If for reasons not attributable to the Contractor, the Guardetsef the Facilities or the relevant part thereof

cannot be successfully completed withi nSCCdnay per
other period agreed upon by the&uring Entity and the Contractor, the Contractor shall be deemed to have
fulylled its obligations with r e<lhuwes82tamnd28 3skall Fu

notapply.
Operational Acceptance

Subject to GCC Sullause 25.helow, Operational Acceptance shall occur in respect of the Facilities or
any part thereof when

a The Guarante&esthas been successfully completed and the Functional Guarantees are met; or

b the Guarante@esthas not been successfully completed or has not bededcaut for reasons not
attributable to the Contractor within t3CE pel
pursuant to GCC SuBlause 25.2.2 above or any other period agreed upon by the Procuring Entity and
the Contractor; or

the Contractords pai d the | iqui dat e dCladse 288lipreaf,amdpeci yed
any minor items mentioned in GCC SGlause 24.7 here of relevant to the Facilities or that part

thereof have been completed.

o0

At any time after any of the events set out in GELBClause 25.3.1 have occurred, the Contractor may give

a notice to the Project Manager requesting the
provided in the Procuring Entity's Requirements (Forms and Procedures) in respect of iteskacihe
part there of speciyed in such notice as of the

The Project Manager shall, after consultation with the ProcuEintdy, and within seven (7) days after
receipt of the Contractor's notice, issue an Operational AcceptancetCi y c at e .

If within seven (7) days after receipt of the Contractor's notice, the Project Manager fails to issue the
Operational Acceptance Certiycate or fails to i

the Project Managerhasnhasissed t he Operational Acceptance Cer
there of shall be deemed to have been accepted as of the date of the Contractor's said notice.
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25.4
254.1

25.4.2

25.5

2551

25.5.2

25.5.3

2554

A.

Partial Acceptance

I f the Contract speciyes t Hheacar@d oapird respectofrparta of the Co
Facilities, the provisions relating to Completion and Commissioning including the Guarasts®all apply

to each such part of the Facilities indi wsueduall
accordingly for each such part of the Facilities.

If a part of the Facilities comprises facilities such as buildings, for which no Commissioning or Guarantee
Testi s required, then the Project Manager shall i
when it attains Completion, providékat the Contractor shall there after complete any outstanding minor

items that are |listed in the Operational Accept

Delayed Precommissioning and/or Guarant&est

In the event that the Contractor is unable to proceed with thedRimissoning of the Facilities pursuant to
SubClause 24.3, or with the Guarantéestpursuant to SuiClause 25.2, for reasons attributable to the
Procuring Entity either on account of nawailability of other facilities under the responsibilities of other
cont actor(s), or for reasons beyond the Contract
of activities such as Completion, pursuant to GCC-Glaluse 24.6, and Operational Acceptance, pursuant

to GCC SukClause 25.3.4, and Contractor's ghtions regarding Defect Liability Period, pursuant to GCC
Sub Clause 27.2, Functional Guarantee, pursuant to GCC Clause 28, and Care of Facilities, pursuant to GC
Clause 32 ,and GCC Clause 41.1, Suspension, shalppbt. In this case, the followingrpvisions shall

apply.

When the Contractor is notiyed by the Project M
and obligations pursuant to above Stibuse 25.5.1, the Contractor shall be entitled to the following:

a The Time of Completio shall be extended for the period of suspension without imposition of liquidated
damages pursuant to GCC SOlause 26.2;

b payments due to the Contractor in accordance
Contract Agreement titledlermsand Rocedures of Payment, which would not have been payable in
normal circumstances due to roompletion of the subject activities, shall be released to the Contractor
against submission of a security in the form of a bank guarantee of equivalent amouabéetephe
ProcuringEntity, and which shall become null and void when the Contractor will have complied with its
obligations regarding those payments, subject to the provision eCBulse 25.5.3 below;

c the expenses towards the above securityestehsion of other securities under the contract, of which
validity needs to be extended, shall be reimbursed to the Contractor by the Procuring Entity;

d the additional charges towards the care of the Facilities pursuant to GCClebige 32.1 shall be
rei mbursed to the Contractor by the Procuring
above and the not i auwea 5.8 belomEhe provisioneotdGCC Buliduse
33.2 shall apply to the Facilities during the same period.

e Where the contract price is different from the corrected tender price, in order to ensure the contractor i
not paid less or more relative to the contraitep(which would be the tender price), payment valuation
certiycates and variation orders on omissions
or schedule of rates in tAenderwill be adjusted by a plus or minus percentage. Thegnéage already
worked out during tender evaluation is worked out as follows: (corrected tendei tencer price)/
tender price X100.

In the event that the period of suspension under abow€Buwise 25.5.1 actually exceeds one hundred eighty
(180) das, the Procuring Entity and Contractor shall mutually agree to any additional compensation payabl
to the Contractor.

When the Contractor is notiyed by t-¢tommiRionmng, the t N
Contractor shall proceed withodelay in performing Preommissioning in accordance with Clause 24.

Guarantees and Liabilities

26  Completion Time Guarantee

26.1 The Contractor guarantees that it shall attain Completion of the Facilities (or a part for which a separate timi
for completion is speciyed) wi tSGCGparsuanht@GCC SuBkusé o r
8.2, or within such extended timeuwdich the Contractor shall be entitled under GCC Clause 40 hereof.
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26.2 If the Contractor fails to attain Completion of the Facilities or any part thereof within the Time for Completion
or any extension thereof under GCC Clause 40, the Contractor shall feeyRooturing Entity liquidated
damages in the a®Qasapersgntage rate efdhe Camtradt Rriee or the relevant part
t hereof . The aggregate amount of such |l iquidate:f
iMaxi mum&CCas ta percentage rate of the Contract
Procuring Entity may consider termination of the Contract, pursuant to GGClSube 42.2.2.

26.3 Such payment shall completely satisfy the Contractor's obligatiotain &ompletion of the Facilities or the
relevant part thereof within the Time for Completion or any extension thereof under GCC Clause 40. The
Contractor shall have no further liability whatsoever to the Procuring Entity in respect thereof.

26. 4 However,the payment of liquidated damages shall not in any way relieve the Contractor from any of its
obligations to complete the Facilities or from any other obligations and liabilities of the Contractor under the
Contract.

26. 5 Save for liquidated damages phigmunder this GCC SuBlause 26.2, the failure by the Contractor to attain
any milestone or other act, matter or thing by ;
titted Time Schedule, and/or other program of work prepared pursuar€@ SeibClause 18.2 shall not
render the Contractor liable for any loss or damage there by suffered by the Pr&atiting

26.6 If the Contractor attains Completion of the Facilities or any part there of before the Time for Completion or
any extension thereainder GCC Clause 40, the Procuring Entity shall pay to the Contractor a bonus in the
amount s p e 8CGCy Thal aggragatetamaunt of such bonus shall in no event exceed the amount
speciyed as AM&EXiIi mumo in the

27  Defect Liability

27.1 The Contractor warrants that the Facilities or any part thereof shall be free from defects in the design,
engineering, materials and workmanship of the Plant supplied and of the work executed.

272 The Defect Liability Period ysfrenltie dabeeof Compéetiom af thel r e
Facilities (or any part thereof) or one year from the date of Operational Acceptance of the Facilities (or any
part thereof), whichever yr sSCCmucswanto &CC SuGlalise 27s10 s p e

If during the Defect Liability Period any defect should be found in the design, engineering, materials and
workmanship of the Plant supplied or of the work executed by the Contractor, the Contractor shall promptly,
in consultation and agreement with ®curing Entity regarding appropriate remedying of the defects, and
at its cost, repair, replace or otherwise make good as the Contractor shall determine at its discretion, su
defect as well as any damage to the Facilities caused by such defect. TitaetGoshall not be responsible

for the repair, replacement or making good of any defector of any damage to the Facilities arising out of o
resulting from any of the following causes:

a Improper operation or maintenance of the Facilities by the Procunitity;E
b Operation of the Facilities outside speciycat.i
¢ Normal wear andear.

27.3 The Contractor's obligations under this GCC Clause 27 shall not apply to:

a any materials that are supplied by the Procuring Entity under &®Clause 21.2, are normally
consumed in operation, or have a normal life shorter than the Defect Liability Period stated herein;

b any designs, speciycations or other data desi
Procuring Entity or any mattefor which the Contractor has disclaimed responsibility herein; or

¢ any other materials supplied or any other work executed by or on behalf of the Pré&gityng@xcept
for the work executed by the Procuring Entity under GCGGClalise 27.7.

27.4 The Procumg Entity shall give the Contractor a notice stating the nature of any such defect together with all
available evidence thereof, promptly following the discovery thereof. The Procuring Entity shall afford all
reasonable opportunity for the Contractor tepect any such defect.

27.5 The Procuring Entity shall afford the Contractor all necessary access to the Facilities and the Site to enab
the Contractor to perform its obligations under this GCC Clause 27.

The Contractomay,with the consent of the Procurifigntity, remove from the Site any Plant or any part of
the Facilities that are defective if the nature of the defect, and/or any damage to the Facilities caused by tf
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27.6

27.7

27.8

27.9

27.10

27.11

28

28.1

28.2

28.3

defect, is such that repairs cannot be expeditiously carried out at the Site.

If ther epai r, repl acement or making good is of S U C
Facilities or any part thereof, the Procuring Entity may give to the Contractor a notice requiring that tests of
the defective part of the Facilities shall im@de by the Contractor immediately upon completion of such
remedial work, where upon the Contractor shall carryout such tests.

If such part fails the tests, the Contractor shall carryout further repair, replacement or making good, as th
case may beyntil that part of the Facilities passes such tests. The tests shall be agreed upon by the Procurir
Entity and the Contractor.

If the Contractor fails to commence the work necessary to remedy such defector any damage to the Facilitie
caused by suchdefct wi t hin a reasonable time (which shal
(15) days), the Procuring Entityiay,following notice to the Contractor, proceed to do such work, and the
reasonable costs incurred by the Procuring Entity in adiomethere with shall be paid to the Procuring
Entity by the Contractor or may be deducted by the Procuring Entity from any monies due the Contractor o
claimed under the Performance Security.

If the Facilities or any part thereof cannot be used by reaksach defect and/or making good of such
defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall be extended by
period equal to the period during which the Facilities or such part cannot be used by the Proditying En
because of any of the aforesaid reasons.

Except as provided in GCC Clauses 27 and 33, the Contractor shall be under no liability whatsoever and ho
so ever arising, and whether under the Contracttawain respect of defects in the Facilities oy grart
thereof, the Plant, design or engineering or work executed that appear after Completion of the Facilities ©
any part thereof, except where such defects are the result of the gross negligence, fraud, or criminal or willft
action of the Contractor.

I n addition, any such component of the Facilit:i
SCC, shall be subject to an extended defect liability period. Such obligation of the Contractor shall be in
addition to the defect liability periogpse c i yed un-€lause26ZC Sub

Functional Guarantees

The Contractor guarantees that during the Guardrgsigthe Facilities and all parts thereof shall attain the
Functional Guarantees speciyed i n FunctienalSpgraateed,i x
subject to and upon the conditions therein spec
I f, for reasons attributable to the Contractor,
Appendix to the Contract Agreement titled Functional Guaranteesptineet either in whole or in part, the
Contractor shal/l at its cost and expense make s
any part there of as may be necessary to meet at least the minimum level of such Guarantees. The Contrac
shal |l notify the Procuring Entity wupon compl etic
and shall request the Procuring Entity to repeat the Guarbesaetil the minimum level of the Guarantees

has been met. If the Contractor everjufdils to meet the minimum level of Functional Guarantees, the
Procuring Entity may consider termination of the Contract, pursuant to GGClSube 42.2.2.

I f, for reasons attributable to the Conttodhet or |,
Contract Agreement titled Functional Guarantees, are not attained either in whole or in part, but the minimun
l evel of the Functional Guarantees speciyed in
Contractor shall, at the Contractooption, either

a Make such changes, modiycations and/ or additioc
to attain the Functional Guarantees at its cost and expense, and shall request the Procuring Entity -
repeat the Guarantdestor

b Pay liquidated damages to the Procuring Entity in respect of the failure to meet the Functional Guarantee
in accordance with the provisions in the Appendix to the Contract Agreement titled Functional
Guarantees.

c The payment of liqguidated damagesder GCC SuiClause 28.3, up to the limitation of liability
speciyed in the Appendix to the Contract Agr
satisfy the Contractor's guarantees under GCCQ@abse 28.3, and the Contractor shall haveunibér
liability whatsoever to the Procuring Entity in respect thereof. Upon the payment of such liquidated
damages by the Contractor, the Project Manage
the Facilities or any part thereof in respefoivbich the liqguidated damages have been so paid.
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29

29.1

29.2

29.3

29.4

29.5

29.6

30

30.1

31

31.1

31.2

31.3

Patent Indemnity

The Contractor shall, subject to the Procuring Entity's compliance with GCCl&aube 29.2, indemnify

and hold harmless the Procuring Eninstanyandalduis, t s
actions or administrative proceedings, claims, demands, losses, damages, costs, and expenses of whatso«
nature, including attorney's fees and expenses, which the Procuring Entity may suffer as a result of an
infringement or allged infringement of any patent, utility model, registered design, trademark, copy right or
other intellectual property right registered or otherwise existing at the date of the Contract by reason of: (a
the installation of the Facilities by the Contraatothe use of the Facilities in Kenya; and (b) the sale of the
products produced by the Facilities in any country.

Such indemnity shall not cover any use of the Facilities or any part thereof other than for the purpose
indicated by or to be reasongdhferred from the Contract, any infringement resulting from the use of the
Facilities or any part thereof, or any products produced thereby in association or combination with any othe
equipment, plant or materials not supplied by the Contractor, pursudre Contract Agreement.

If any proceedings are brought or any claim is made against the Procuring Entity arising out of the matter
referred to in GCC Sullause 29.1, the Procuring Entity shall promptly give the Contractor a notice thereof,
and the @ntractor may at its own expense and in the Procuring Entity's name conduct such proceedings c
claim and any negotiations for the settlement of any such proceedings or claim.

If the Contractor fails to notify the Procuring Entity witlvmenty-eight (28) days after receipt of such notice

that it intends to conduct any such proceedings or claim, then the Procuring Entity shall be free to conduc
the same on its own behalf. Unless the Contractor has so failed to notify the Procuringvimtitghe

twenty- eight (28) day period, the Procuring Entity shall make no admission that may be prejudicial to the
defense of any such proceedings or claim.

The Procuring Entity shall, at the Contractor's request, afford all available assistémeeCtmtractor in
conducting such proceedings or claim, and shall be reimbursed by the Contractor for all reasonable expens
incurred in so doing.

The Procuring Entity shal/l indemnify and hol d
Subcotractors from and against any and all suits, actions or administrative proceedings, claims, demands
losses, damages, costs, and expenses of whatsoever nature, including attorney's fees and expenses, whicl
Contractor may suffer as a result of any imement or alleged infringement of any patent, utility model,
registered design, trademark, copyright or other intellectual property right registered or otherwise existing
at the date of the Contract arising out of or in connection with any designddata,wi ng, speci
other documents or materials provided or designed by or on behalf of the Pramiityng

Limitation of Liability

Except in cases of criminal negligence or willful misconduct,

a) Neither Party shall be liable to the ottRarty,whether in contract, tort, or otherwise, for any in director
consequenti al |l oss or damage, |l oss of wuse, I o
may be suffered by the other Patymmenect i on with the Contract,
any obligation of the Party in the Contract, and

b) the aggregate liability of the Contractor to the ProcuEngty, whether under the Contract, in tort or
ot her wi se, shall not exceed the amount resul t
SCC, to the Contract Pricer,i f a mul ti plier is not so speci Ve
this limitation shall not apply to the cost of repairing or replacing defective equipment, or to any
obligation of the Contractor to indemnify the Procuring Entity with respect to patent infringement.

Risk Distribution
Transfer of Ownership

Ownership of the [Ant (including spare parts) to be imported in to Kenya shall be transferred to the Procuring
Entity upon loading on to the mode of transport to be used to convey the Plant from the country of origin to
that country.

Ownership of the Plant (including spaoarts) procured in Kenya shall be transferred to the Procuring Entity
when the Plant are brought on to the Site.

Ownership of the Contractor's Equipment used by the Contractor and its Subcontractors in connection witl
the Contract shall remain with ti@ontractor or its Subcontractors.
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31.4

31.5

32

32.1

32.2

32.3

32.4

33

33.1

Ownership of any Plant in excess of the requirements for the Facilities shall revert to the Contractor upor
Completion of the Facilities or at such earlier time when the Procuring Entity and the Contractor agree tha
the Rant in question are no longer required for the Facilities.

Notwithstanding the transfer of ownership of the Plant, the responsibility for care and custody thereof
together with the risk of loss or damage there to shall remain with the Contractor ptos@&@a Clause

32 (Care of Facilities) hereof until Completion of the Facilities or the part there of in which such Plant are
incorporated.

Care of Facilities

The Contractor shall be responsible for the care and custody of the Facilities or any partthiéthefdate

of Completion of the Facilities pursuant to GCC Clauser2@where the Contract provides for Completion

of the Facilities in parts, until the date of Completion of the relevant part, and shall make good at its own
cost any loss or damad®t may occur to the Facilities or the relevant part thereof from any cause whatsoever
during such period. The Contractor shall also be responsible for any loss or damage to the Facilities caus
by the Contractor or its Subcontractors in the course ofaamlg carried out, pursuant to GCC Clause 27.
Notwithstanding the foregoing, the Contractor shall not be liable for any loss or damage to the Facilities or
t hat part thereof caused by reason of a()andgd t h
of GCC SukClauses 32.2 and 38.1.

If any loss or damage occurs to the Facilities or any part, thereof or to the Contractor's temporary facilitie:
by reason of

a insofar as they relate to Kenya, nuclear reaction, nuclear radiation, radioactive contamination, pressur
wave caused by aircraft or other aerial objects, or any other occurrences that an experienced contract
could not reasonably foresee, or if reasdpédreseeable could not reasonably make provision for or
insure against, in so far as such risks are not normally insurable on the insurance market and ar
mentioned in the general exclusions of the policy of insurance, inclMdm&isks and Political Rks,
taken out under GCC Clause 34 hereof; or

b any use or occupation by the Procuring Entity or any third Party other than a Subcontractor, authorizec
by the Procuring Entity of any part of the Facilities; or

¢ any use of or reliance upon any design, datapreci ycati on provided or d
the Procuringzntity, or any such matter for which the Contractor has disclaimed responsibility herein,
the Procuring Entity shall pay to the Contractor all sums payable in respect of the Fagiéitieed,
notwithstanding that the same be lost, destroyed or damaged, and will pay to the Contractor the
replacement value of all temporary facilities and all parts thereof lost, destroyed or damaged. If the
Procuring Entity requests the Contractor in iwgtto make good any loss or damage to the Facilities
thereby occasioned, the Contractor shall make good the same at the cost of the Procuring Entity i
accordance with GCC Clause 39. If the Procuring Entity does not request the Contractor in writing to
make good any loss or damage to the Facilities thereby occasioned, the Procuring Entity shall eithe
request a change in accordance with GCC Clause 39, excluding the performance of that part of th
Facilities there by lost, destroyed or damagedyhere the loss or damage affects a substantial part of
the Facilities, the Procuring Entity shall terminate the Contract pursuant to G&CO&ude 42.1 hereof.

The Contractor shall be liable for any loss of or damage to any Contractor's Equipmengtbeapyoperty

of the Contractor used or intended to be used for purposes of the Facilities, except (i) as mentioned in GC
SubClause 32.2 with respect to the Contractor's temporary facilities, and (ii) where such loss or damage
arises by reason ofanybfh e matt er s s p@Eausey3R.d (b)iamd (cEaDdC38.5.u b

With respect to any loss or damage caused to the Facilities or any part thereof or to the Contractor'
Equi pment by reason of any -Ciafise 381,dehe pravisione aof &CCsSpbe c i
Clause 38.3 shadipply.

Loss of or Damage to Property; A&cident or Injury to Workers; | ndemni ycati on

Subject to GCC Sullause 33.3, the Contractor shall indemnify and hold harmless the Procuring Entity and
its employees and ofycers from and againstmsany
demands, losses, damages, costs, and expenses of whatsoever nature, including attorney's fees and expe!
in respect of the death or injury of any person or loss of or damage to any property other than the Facilitie
whether accepted or not, arisiimgconnection with the supply and installation of the Facilities and by reason
of the negligence of the Contractor or 1its Subc
injury, death or property damage caused by the negligence of thariRgEntity, its contractors, employees,
ofycers or agent s.
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33.2

33.8

33.9

33.10

33.11

34

34.1

If any proceedings are brought or any claim is made against the Procuring Entity that might subject the
Contractor to liability under GCC Sublause33.1, the Procuring Entity shall promptly give Contractor

a notice thereof and the Contractor may at its own expense and in the Procuring Entity's name conduct su
proceedings or claim and any negotiations for the settlement of any such proceedings or claim.

If the Contractor fails to notifthe Procuring Entity within twentgight (28) days after receipt of such notice

that it intends to conduct any such proceedings or claim, then the Procuring Entity shall be free to conduc
the same on its own behalf. Unless the Contractor has so faiteatifip the Procuring Entity within the
twenty- eight (28) day period, the Procuring Entity shall make no admission that may be prejudicial to the
defense of any such proceedings or claim.

The Procuring Entity shall, at the Contractoeguest, afford all available assistance to the Contractor in
conducting such proceedings or claim, and shall be reimbursed by the Contractor for all reasonable expens
incurred in so doing.

"The Procuring Entity shall indemnify and hold harmless therCantt or and i ts empl
Subcontractors from any liability for loss of or damage to property of the Prodemiitg, other than the
Facilities not yet taken over, t hat is caused |

recoverable from insurances procured under GCC C
were not caused by any actor failure of the Contractor.

The Party entitled to the beneyt of aaonablemehsues i t
to mitigate any loss or damage which has occurred. If the Party fails to take such measures, the other Part;
liabilities shall be correspondingly reduced.

Insurance

Tot he extent speciyed in the Appsurante Requirementshte C
Contractor shall at its expense take out and maintain in effect, or cause to be taken out and maintained
effect, during the performance of the Contract, the insurances set forth below in the sums and with the
deductiblesandtoher condi ti ons speciyed in the said App
the policies shall be subject to the approval of the Proctirity, who should not unreasonably withhold

such approval.

a. Cargo Insurance During Transport

Covering loss or damage occurring while in transit from the Contractor's or Subcontractor's works or
stores until arrival at the Site, to the Plant (including spare parts therefor) and to the Contractor's
Equipment.

b. Installation All Risks Insurance

Coverirg physical loss or damage to the Facilities at the Site, occurring prior to Completion of the
Facilities, with an extended maintenance coverage for the Contractor's liability in respect of any loss ol
damage occurring during the Defect Liability Periodle/ihe Contractor is on the Site for the purpose

of performing its obligations during the Defect Liability Period.

c. Third Party Liability Insurance

Covering bodily injury or death suffered by third Parties including the Procuring Entity's personnel, and
loss of or damage to property occurring in connection with the supply and installation of the Facilities.

d. Automobile Liability Insurance

Covering use of all vehicles used by the Contractor or its Subcontractors, whether or not owned by therr
in connection with the execution of the Contract.

c. Workers'Compensation

In accordance with the statutory requirements applicable in any country where the Contract or any
thereof is executed.

d. Procuring Entity's Liability

In accordance with the statutorgquirements applicable in any country where the Contract or any pa
thereof is executed.

e. Other Insurances
Such other insurances as may be speciycally ai
to the Contract Agreement titled InsucarRequirements.
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34.2

34.3

34.4

34.5

34.6

34.7

35.

35.1

The Procuring Entity shall be named asimsured under all insurance policies taken out by the Contractor
pursuant to GCC SuBlause 34.1, except for the Third Party Liabilit¥orkers' Compensation and
Procuring Entity's Liability Insurances, and the @acator's Subcontractors shall be named amsoreds
under all insurance policies taken out by the Contractor pursuant to GCCl&uge 34.1 except for the
Cargo Insurance During Transpaffprkers'Compensation and Procuring Entity's Liability InsueshcAll
insurer's rights of subrogation against suctinsoireds for losses or claims arising out of the performance of
the Contract shall be waived under such policies.

The Contractor shall, in accordance with the provisions of the Appendix tathieact Agreement titled
Insurance Requirements, deliver to the Procuring Entity certificates of insurance or copies of the insuranc
policies as evidence that the required policies are in full force and effect. The certificates shall provide tha
no lessthan twentyone (21) days' notice shall be given to the Procuring Entity by insurers prior to
cancellation or material modification of a policy.

The Contractor shall ensure that, where applicable, its Subcontractor(s) shall take out and maffeatn in
adequate insurance policies for their personnel and vehicles and for work executed by them under th
Contract, unless such Subcontractors are covered by the policies taken out by the Contractor.

The Procuring Entity shall at its expense takg and maintain in effect during the performance of the
Contract those insurances specified in the Appendix to the Contract Agreement titled Insurance
Requirements, in the sums and with the deductibles and other conditions specified in the said Agpendix.
Contractor and the Contractor's Subcontractors shall be namedrasi@ds under all such policies. All
insurers' rights of subrogation against suctinsoireds for losses or claims arising out of the performance of
the Contract shall be waived umdsuch policies. The Procuring Entity shall deliver to the Contractor
satisfactory evidence that the required insurances are in full force and effect. The policies shall provide the
not less than twentgne (21) days' notice shall be given to the Corraby all insurers prior to any
cancellation or material modification of the policies. If so requested by the Contractor, the Procuring Entity
shall provide copies of the policies taken out by the Procuring Entity under this GGTletise 34.5.

If the Contractor fails to take out and/or maintain in effect the insurances referred to in GOR$eé

34.1, the Procuring Entity may take out and maintain in effect any such insurances and may from time ftc
time deduct from any amount due the Contractwten the Contract any premium that the Procuring Entity
shall have paid to the insurer, or may otherwise recover such amount as a debt due from the Contractor.
the Procuring Entity fails to take out and/or maintain in effect the insurances refeme@@ci 34.5, the
Contractor may take out and maintain in effect any such insurances and may from time to time deduct fron
any amount due the Procuring Entity under the Contract any premium that the Contractor shall have paid t
the insurer, or may otherwisecover such amount as a debt due from the Procuring Entity. If the Contractor
fails to or is unable to take out and maintain in effect any such insurances, the Contractor shall neverthele:
have no liability or responsibility towards the Procuring Entityd the Contractor shall have full recourse
against the Procuring Entity for any and all liabilities of the Procuring Entity herein.

Unless otherwise provided in the Contract, the Contractor shall prepare and conduct all and any claims mac
underthe policies effected by it pursuant to this GCC Clause 34, and all monies payable by any insurers sha
be paid to the Contractor. The Procuring Entity shall give to the Contractor all such reasonable assistance
may be required by the Contractor. Wiespect to insurance claims in which the Procuring Entity's interest

is involved, the Contractor shall not give any release or make any compromise with the insurer without the
prior written consent of the Procuring Entity. With respect to insurance claimbich the Contractor's
interest is involved, the Procuring Entity shall not give any release or make any compromise with the insure
without the prior written consent of the Contractor.

Unforeseen Conditions

If, during the execution of th€ontract, the Contractor shall encounter on the Site any physical conditions
other than climatic conditions, or artificial obstructions that could not have been reasonably foreseen priot
to the date of the Contract Agreement by an experienced contradtor basis of reasonable examination

of the data relating to the Facilities including any data as to boring tests, provided by the Procuring Entity.
and on the basis of information that it could have obtained from a visual inspection of the Site if acces:s
thereto was available, or other data readily available to it relating to the Facilities, and if the Contractor
determines that it will in consequence of such conditions or obstructions incur additional cost and expens:
or require additional time to perforits obligations under the Contract that would not have been required if
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35.2

36.

36.1

37.

37.1

37.2

37.3

such physical conditions or artificial obstructions had not been encountered, the Contractor shall promptly

and before performing additional work or using additional Plant or Caotla&quipment, notify the Project

Manager in writing of

a) the physical conditions or artiycial obstruc
foreseen;

c) the additional work and/or Plant and/or Contractor's Equipment requichatling the steps which
the Contractor will or proposes to take to overcome such conditions or obstructions;

d) the extent of the anticipated delay; and
d) the additional cost and expense that the Contractor is likéhguo.

On receiving any notice from tHeontractor under this GCC Sw@ause 35.1, the Project Manager shall
promptly consult with the Procuring Entity and Contractor and decide upon the actions to be taken to
overcome the physical

If the Contractor is delayed or impeded in the perforraarfcthe Contract because of any such physical
conditions or artiycial -Clbuse3b.1, the Tinnerios Com@ettion shalebd  t
extended in accordance with GCC Clause 40.

Change in Laws and Regulations

If, after the date twentgight (28) days prior to the date of Tender submission, in Kenya, any law, regulation,
ordinance, order or blaw having the force of law is enacted, promulgated, abrogated or changed which
shall be deemed to include any changénterpretation or application by the competent authorities, that
subsequently affects the costs and expenses of the Contractor and/or the Time for Completion, the Contre
Price shall be correspondingly increased or decreased, and/or the Time for Gongbleti be reasonably
adjusted to the extent that the Contractor has thereby been affected in the performance of any of it
obligations under the Contract. Notwithstanding the foregoing, such additional or reduced costs shall not b
separately paid or edited if the same has already been accounted for in the price adjustment provisions
where applicable, in accordance with 8€C pursuant to GCC SuBlause 11.2.

Force Majeure

AForce Majeureo shal/l me a n a n the RrocwimgtEntity erpfahe d t h e
Contractor, as the case may be, and which is unavoidable notwithstanding the reasonable care of the Part
affected, and shall include, without limitation, the following:

a) war, hostilities or warlike operations whether @etof war be declared or not, invasion, act of
foreign enemy and civil war

b) rebellion, revolution, insurrection, mutiny, usurpation of civil or military government, conspiracy,
riot, civil commotion and terrorist acts

c) confiscation, nationalizatiomobilization, commandeering or requisition by or under the order of
any government or de jure or de facto authority or ruler or any other act or failure to act of any local
state or national government authority

d) strike, sabotage, lockout, embargo, ortprestriction, port congestion, lack of usual means of public
transportation and communication, industrial dispute, shipwreck, shortage or restriction of power
supply, epidemics, quarantine and plague

e) earthquake, landslide, volcanic activity, firlmdd or inundation, tidal wave, typhoon or cyclone,
hurricane, storm, lightning, or other inclement weather condition, nuclear and pressure waves or
other natural or physical disaster

f) shortage of labor, materials or utilities where caused by circunestahat are themselves Force
Majeure.

If either Party is prevented, hindered or delayed from or in performing any of its obligations under the
Contract by an event of Force Majeure, then it shall notify the other in writing of the occurrence of such
event and the circumstances thereof within fourteen (14) days after the occurrence of such event.

The Party who has given such notice shall be excused from the performance or punctual performance of i
obligations under the Contract for so long asriéflevant event of Force Majeure continues and to the extent
that such Party's performance is prevented, hindered or delayed. The Time for Completion shall be extends
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37.4

37.5

37.6

37.7

37.8

38.
38.1

38.2

38.3

in accordance with GCC Clause 40.

The Party or Parties affected by the eventa@tE Majeure shall use reasonable efforts to mitigate the effect
thereof upon its or their performance of the Contract and to fulfill its or their obligations under the Contract,
but without prejudice to either Party's right to terminate the Contract G@ErSubClauses 37.6 and 38.5.

No delay or nonperformance by either Party hereto caused by the occurrence of any event of Force Majeu
shall

a) constitute a default or breach of the Contract, or

b) give rise to any claim for damagesautditional cost or expense occasioned thereby, subject to GCC
SubClauses 32.2, 38.3 and 38.4

if and to the extent that such delay or nonperformance is caused by the occurrence of an event of Fort
Majeure.

If the performance of the Contract is stapdially prevented, hindered or delayed for a single period of more
than sixty (60) days or an aggregate period of more than one hundred and twenty (120) days on account
one or more events of Force Majeure during the currency of the Contract, the Rirtttempt to develop

a mutually satisfactory solution, failing which either Party may terminate the Contract by giving a notice to
the other, but without prejudice to either Party's right to terminate the Contract under GCla&a38.5.

In the event of termination pursuant to GCC ®llause 37.6, the rights and obligations of the Procuring
Entity and the Contractor shall be as specified in GCC@abses 42.1.2 and 42.1.3.

Notwithstanding GCC SuBBlause 37.5, Force Majeure shall notlggp any obligation of the Procuring
Entity to make payments to the Contractor herein.

War Risks

AWar Risksodo shall mean any event -Clayse3Z.1ldnd aaykxpiosion p a
or impact of any mine, bomb, shell, gaele or other projectile, missile, munitions or explosive of war, occurring
or existing in or near the country (or countries) where the Site is located.

Notwithstanding anything contained in the Contract, the Contractor shall hhabilitg whatsoever for or with
respect to

a) destruction of or damage to Facilities, Plant, or any part thereof;
b) destruction of or damage to property of the Procuring Entity or any third Party; or
C) injury or loss of life

if such destruction, aiaage, injury or loss of life is caused by any War Risks, and the Procuring Entity shall
indemnify and hold the Contractor harmless from and against any and all claims, liabilities, actions, lawsuits
damages, costs, charges or expenses arising in consegfienin connection with the same.

If the Facilities or any Plant or Contractor's Equipment or any other property of the Contractor used or intended t

be used for the purposes of the Facilities shall sustain destruction or damage by reasdiaofRisks, the

Procuring Entity shall pay the Contractor for

a) any part of the Facilities or the Plant so destroyed or damaged to the extent not already paid for by th
Procuring Entity and so far as may be required by the Procuring Entity, and a® megeksary for
completion of the Facilities

b)  replacing or making good any Contractor's Equipment or other property of the Contractor so destroyed o
damaged

C) replacing or making good any such destruction or damage to the Facilities or the Plaipaot thereof.

If the Procuring Entity does not require the Contractor to replace or make good any such destruction o
damage to the Facilities, the Procuring Entity shall either request a change in accordance with GCC Claus
39, excluding thperformance of that part of the Facilities thereby destroyed or damaged or, where the loss,
destruction or damage affects a substantial part of the Facilities, shall terminate the Contract, pursuant |
GCC SukClause 42.1.

If the Procuring Entity requéss the Contractor to replace or make good on any such destruction or damage
to the Facilities, the Time for Completion shall be extended in accordance with GCC 40.
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38.4

38.5

38.6

39.
39.1

39.11

39.1.2

39.1.3

39.1.4

39.2

Notwithstanding anything contained in the Contract, the Procuring Entity shall g2grttnactor for any increased

costs or incidentals to the execution of the Contract that are in any way attributable to, consequent on, resultir
from, or in any way connected with any War Risks, provided that the Contractor shall as soon as pratficable no
the Procuring Entity in writing of any such increased cost.

If during the performance of the Contract any War Risks shall occur that financially or otherwise materially affect
the execution of the Contract by the Contractor, the Contractorusiealts reasonable efforts to execute the
Contract with due and proper consideration given to the safety of its and its Subcontractors' personnel engagec
the work on the Facilities, provided, however, that if the execution of the work on the Faeitibees impossible

or is substantially prevented for a single period of more than sixty (60) days or an aggregate period of more the
one hundred and twenty (120) days on account of any War Risks, the Parties will attempt to develop a mutual
satisfactoy solution, failing which either Party may terminate the Contract by giving a notice to the other.

In the event of termination pursuant to GCC-8lduses 38.3 or 38.5, the rights and obligations of the Procuring
Entity and the Contractor shall be specified in GCC-Clalnises 42.1.2 and 42.18. Change in Contract
Elements.

Change in Contract Elemens
Change in the Facilities
Introducing a Change

Subject to GCC SuRlauses 39.2.5 and 39.2.7, the Procuring Entity shall have the right to propose, and
subsequently require, that the Project Manager order the Contractor from time to time tdering

performance of the Contract to make any <change
Facilities here in after called fAChangeo, pr ovi
Facilities and does not constitute unrelanaatk and that it is technically practicable, taking into account

both the state of advancement of the Facilities and the technical compatibility of the Change envisaged wit
the nature of the Facilities as speciyed in the

Value Engineerilg: The Contractor may prepare, at its own cost, a value engineering proposal at any time

during the performance of the contract. The value engineering proposal shall, at a minimum, include the

following;

a) The proposed change (s), and a description of fferelice to the existing contract requirements;

by a full cost/ beneyt anal ysis of the proposed
(including life cycle costs) the Procuring Entity may incur in implementing the value engineering
proposal; and

c) adescription of any effect (s) of the change on performance/ functionality.

The Procuring Entity may accept the value engin
a) accelerates the delivery period; or
b) reduces the ContractiBe or the life cycle costs to the Procuring Entity; or

c) i mproves the quality, efyciency, safety or su
d yields any ot her Hntywithott sompramisingitte ndeessary fwnctioms @f the
Facilities.

If the value engineering proposal is approved by the Procuring Entity and results in:
(a) areduction of the Contract Price; the amount to be paid to the Contractor shall be the percentag
s peci y e@Cofthe raducton in the Contract Price; or
(b) anincrease in the Contract Price; but results in a reduction in life cycle costsadueyto b e n e
described in (a) to (d) above, the amount to be paid to the Contractor shall be the full increase in the
Contract Price.

Notwithstanding GCC SufBlauses 39.1.1 and 39.1.2, no change made necessary because of any default c
the Contractom the performance of its obligations under the Contract shall be deemed to be a Change, an
such change shall not result in any adjustment of the Contract Price or the Time for Completion.

The procedure on how to proceed with and execute Chamgesip e c i y e dClauses 3&.Zdbd 39.8,b
and further details and forms are provided in the Procuring Entity's Requirements (Forms and Procedures)

Changes Originating from Procuring Entity
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39.2.1

39.2.2

If the Procuring Entity proposes a Change purstm@iCC SukClause 39.1.1, it shall send to the Contractor

a ARequest for Change Proposal, o0 requiring the
soon as reasonably practicable a AChange Propos
a) Brief description of the Change

b) Effect on the Time for Completion

c) Estimated cost of the Change

d) Effect on Functional Guarantees (if any)

e) Effect on the Facilities

f)  Effect on any other provisions of the Contract.

Prior to preparing and submittingtheChange Pr oposal , 0 the Contracto
an AEsti mate for Change Proposal, o0 which shall
Change Proposal.

Upon receipt of the Contractor's Estimate for Change ProgheaProcuring Entity shall do one of the
following:

A Accept the Contractor's estimate with instructions to the Contractor to proceed with the preparation of

the Change Proposal

A Advise the Contractor of any part of its Estimate for Change Proposal thaciseptable and request

the Contractor to review its estimate

A Advise the Contractor that the Procuring Entity does not intend to proceed with the Change.

39.2.3

39.2.4

39.15

39.1.6

39.1.7

Upon receipt of the Procuring Entity's instruction to proceed under GCE&Clauke 39.2.2 (a)he
Contractor shall, with proper expedition, proceed with the preparation of the Change Proposal, in accordanc
with GCC SubkClause 39.2.1.

The pricing of any Change shall, as far as practicable, be calculated in accordance with the patessand
included in the Contract. I f such rates and pri
rates for the valuation of the Change.

If before or during the preparation of the Change Proposal it becomes apparent thgtebatagffect of
compliance there with and with all other Change Orders that have already become binding upon the
Contractor under this GCC Clause 39 would be to increase or decrease the Contract Price as originally s
for thin Article 2 (Contract Pricepf t he Contract Agreement by mor
Contractor may give a written notice of objection there to prior to furnishing the Change Proposal as
aforesaid. If the Procuring Entity accepts the Contractor's objection, the ProcuitggsEait withdraw the
proposed Change and shall notify the Contractor in writing thereof.

The Contractor's failure to so object shall neither affect its right to object to any subsequent requeste
Changes or Change Orders here in, nor affect its riglakin to account, when making such subsequent
objection, the percentage increase or decrease in the Contract Price that any Change not objected to by
Contractor represents.

Upon receipt of the Change Proposal, the Procuring Entity and the Consfzaionutually agree upon all
matters therein contained. Within fourteen (14) days after such agreement, the Procuring Entity shall, if i
intends to proceed with the Change, issue the Contractor with a Chedeye

If the Procuring Entity is unable toaeh a decision within fourteen (14) days, it shall notify the Contractor
with details of when the Contractor can expect a decision.

If the Procuring Entity decides not to proceed with the Change for whatever reason, it shall, within the saic
period offourteen (14) days, notify the Contractor accordingly. Under such circumstances, the Contractor
shall be entitled to reimbursement of all costs reasonably incurred by it in the preparation of the Changs
Proposal, provided that these do not exceed the angowen by the Contractor in its Estimate for Change
Proposal submitted in accordance with GCC-Silduse 39.2.2.

If the Procuring Entity and the Contractor cannot reach agreement on the price for the Change, an equitab
adjustment to the Time forComgleb n, or any ot her matters identiy
Entity may nevertheless instruct the Contractor
Change Order . 0

Upon receipt of a Pending Agreement Change Order, the d@utmtrshall immediately proceed with
effecting the Changes covered by s@rder.The Parties shall there after attempt to reach agreement on the
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outstanding issues under the Change Proposal.

If the Parties cannot reach agreement within sixty (60) dagstiie date of issue of the Pending Agreement
Change Order, then the matter may be referred to the Dispute Board in accordance with the provisions ¢
GCC SubClause 46.1.

39.1.8 Changes Originating from Contractor

39.1.9 If the Contractor proposes a Change pursuant t6 GbClause 39.1.2, the Contractor shall submit to the
Project Manager a written AApplication for Chan
including the infor atlause®i.2.speciyed in GCC Sub

39.1.10Upon receipt of thépplication for Change Proposal, the Parties shall follow the procedures outlined in GCC
SubClauses 39.2.6 and 39.2.7. However, the Contractor shall not be entitled to recover the costs of preparir
the Application for Change Proposal.

40. Extension of Time for Completion

40.1 The Time(s) for Completion specified in tBE€C pursuant to GCC SuBlause 8.2 shall be extended if the
Contractor is delayed or impeded in the performance of any of its obligations under the Contract by reason
of any of the following:

a) any Change in the Facilities as provided in GCC Clause 39

b) any occurrence of Force Majeure as provided in GCC Clause 37, unforeseen conditions as provided il
GCC Clause 35, or other occurrence of any of the matters specified or referred to in pafayjraphs
(b) and (c) of GCC SuRlause 32.2

c) Any suspension order given by the Procuring Entity under GCC Clause 41 here of or reduction in the
rate of progress pursuant to GCC Stlause 41.2 or

T

Any changes in laws and regulations as provided in G&Qse 36 or

T

Any default or breach of the Contract by the ProcuEngjty, Appendix to the Contract Agreement
titled, or any activity, actor omission of the Procurkagtity, or the Project Manager, or any other
contractors employed by the Procuriagtity, or

A Any delay on the part of a Subcontractor, provided such delay is due to a cause for which the Contractor
himself would have been entitled to an extension of time under thislause, or

A Delays attributable to the Procuring Entity or caused by msstor

h) any other matter specifically mentioned in the Contract by such period as shall be fair and reasonable
in all the circumstances and as shall fairly reflect the delay or impediment sustained by the Contractor.

40.2 Except where otherwispecifically provided in the Contract, the Contractor shall submit to the Project
Manager a notice of a claim for an extension of the Time for Completion, together with particulars of the
event or circumstance justifying such extension as soon as reaspraicable after the commencement

of such event or circumstance. As soon as reasonably practicable after receipt of such notice and supportin
particulars of the claim, the Procuring Entity and the Contractor shall agree upon the period of such
extenson. In the event that the Contractor does not accept the Procuring Entity's estimate of a fair and
reasonable time extension, the Contractor shall be entitled to refer the matter to a Dispute Board, pursuan
to GCC SukClause 46.1.

40.3The Contractor sl at all times use its reasonable efforts to minimize any delay in the performance
of its obligations under the Contract.

40.41n all cases where the Contractor has given a notice of a claim for an extension of time under GCC
40.2, the Contractor shalbnsult with the Project Manager in order to determine the steps (if any) which
can be taken to overcome or minimize the actual or anticipated delay. The Contractor shall there after
comply with all reasonable instructions which the Project Manager shalirgorder to minimize such

delay. If compliance with such instructions shall cause the Contractor to incur extra costs and the Contractor
is entitled to an extension of time under GCC 40.1, the amount of such extra costs shall be added to the
Contract Pice.

41 Suspension
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41.1

41.2

41.3

41.3

41.4

42

42.1

42.1.1

42.1.2

Procuring Entity may request the Project Manager, by notice to the Contractor, to order the Contractor to
suspend performance of any or all of its obligations under the Contract. Such notice shall specify the
obligation of which pedrmance is to be suspended, the effective date of the suspension and the reasons
therefor. The Contractor shall thereupon suspend performance of such obligation, except those obligations
necessary for the care or preservation of the Facilities, untileatdemriting to resume such performance

by the Project Manager.

If, by virtue of a suspension order given by the Project Manager, other than by reason of the Contractor's
default or breach of the Contract, the Contractor's performance of any of itsiob8ga suspended for an
aggregate period of more than ninety (90) days, then at any time there after and provided that at that time
such performance is still suspended, the Contractor may give a notice to the Project Manager requiring tha
the Procuringentity shall, within twentyeight (28) days of receipt of the notice, order the resumption of
such performance or request and subsequently order a change in accordance with GCC Clause 39, excludir
the performance of the suspended obligations from ther&xnt

If the Procuring Entity fails to do saithin such period, the Contractoray,by a further notice to the Project
Manager, elect to treat the suspension, where it affects apart only of the Facilities, as a deletion of such pe
in accordance with GCC Clause 88 where it affects the whole of the Facilities, as termination of the
Contract under GCC Su@lause.

If

a. Procuring Entity has failed to pay the Contrz:
period, has failed to approve any invoice or supporting documents without just cause pursuant to the
Appendix to the Contract Agreemeitied TermsandProcedures of Payment, or commits a substantial
breach of the Contract, the Contractor may give a notice to the Procuring Entity that requires paymen
of such sum, with interest there on as stipulated in GCCChaulise 12.3, requires approval of such
invoh ce or supporting documents, or speciyes tF
the same, as the case may be. If the Procuring Entity fails to pay such sum together with such interes
fails to approve such invoice or supporting documenmtgjiee its reasons for withholding such
approval, or fails to remedy the breach or take steps to remedy the breach within fourteen (14) day:
after receipt of the Contractor's notice or

b. The Contractor is unable to carry out any of its obligations urtkerContract for any reason
attributable to the Procuringntity, including but not limited to the Procuring Entity's failure to
provide possession of or access to the Site or other areas in accordance with GQ@uselli0.2,
or failure to obtain any g@rnmental permit necessary for the execution and/or completion of the
Facilities, then the Contractor may by fourteen (14) days' notice to the Procuring Entity suspend
performance of all or any of its obligations under the Contract, or reduce the reagrefsg.

If the Contractor's performance of its obligations is suspended or the rate of progress is reduced pursuant 1
GCC Clause 41, then the Time for Completion shall be extended in accordance with GClalaeh40.1, and
any and all additional &ts or expenses incurred by the Contractor as a result of such suspension or reduc
shall be paid by the Procuring Entity to the Contractor in addition to the Contract Price, except in the cas
suspension order or reduction in the rate of progresedson of the Contractor's default or breach of the
Contract.

During the period of suspension, the Contractor shall not remove from the Site any Plant, any part of the Faci
or any Contractor's Equipment, without the prior writensent of the Procuring Entity.

Termination
Termination for Procuring Entity's Convenience

The Procuring Entity may at any time terminate the Contract for any reason by giving the Contractor a noti
of termination that refers to this GGRibClause 42.1.

Upon receipt of the notice of termination under GCC-Siduse 42.1.1, the Contractor shall either
i mmedi ately or upon the date speciyed in the no

a) cease all further work, except for such work as the Procuring Entityspegify in the notice of
termination for the sole purpose of protecting that part of the Facilities already executed, or any work
required to leave the Site in a clean and safe condition,
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b) terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (
(i) below,

c) remove all Contractor's Equipment from the Site, repatriate the Contractor's and its Subcontractors
personnel from the Site, remove frahe Site any wreckage, rubbish and debris of any kind, and leave
the whole of the Site in a clean and safe condition, and

d subject to the payhauseds24peci yed in GCC Sub

i. deliver to the Procuring Entity the parts of the Facilities executed b@aheactor up to the date
of termination

i.hto the extent l egally possible, assign to
Contractor to the Facilities and to the Plant as of the date of termination, and, as may be requirec
by the ProcuringEntity, in any subcontracts concluded between the Contractor and its
Subcontractors; and

iii. deliver to the Procuring Entity allnemr opr i et ary dr awi ngs, speci
prepared by the Contractor or its Subcontractors as at the datenofaon in connection with
the Facilities.

42.1.3 In the event of termination of the Contract under GCG-Slaluse 42.1.1, the Procuring Entity shall pay to
the Contractor the following amounts:

a The Contract Price, properly attributable to the parts oftwlities executed by the Contractor as of
the date of termination,

b the costs reasonably incurred by the Contractor in the removal of the Contractor's Equipment from the
Site and in the repatriation of the Contractor's and its Subcontractors' personnel,

¢ any amounts to be paid by the Contractor to its Subcontractors in connection with the termination of any
subcontracts, including any cancellation charges,

d costs incurred by the Contractor in protecting the Facilities and leaving the Site in a clean and safe
condition pursuant to paragraph (a) of GCC-8lduse 42.1.2

e the cost of satisfying all other obligations, commitments and claims that the Contractor may in good faith
have under taken with third Parties in connection with the Contract and that arevamdcby
paragraphs (a) through (d) above.

42.2  Termination by the Contractor

42.2.1 The Procuringentity, without prejudice to any other rights or remedies it may possess, may terminate the
Contract forth within the following circumstances by giving a notice ofiteation and its reasons there for
to the Contractor, referring to this GCC SQlause 42.2:

a If the Contractor becomes bankrupt or in solvent, has a receiving order issued against it, compounds wit
its creditorspr, if the Contractor is a corporation, are solution is passed or order is made for its winding
up, other than a voluntary liquidatiéor the purposes of amalgamation or reconstruction, a receiver is
appointed over any part of its undertaking or assets, or if the Contractor takes or suffers any othe
analogous action in consequence of debt

b if the Contractor assigns or transfers the Gaeitor any right or interest therein in violation of the
provision of GCC Clause 43.

¢ If the Contractor, in the judgment of the Procuring Entity has engaged in Fraud and Corruption, as
deyned in paragraph 2. 2a. of Aipexecotidgthe Céhtracto t h «

42.2.2 If the Contractor
a Has abandoned or repudiated the Contract

b Has without valid reason failed to commence work on the Facilities promptly or has suspended, othel
than pursuant to GCC Suitlause 41.2, the progress@dntract performance for more than tweetght
(28) days after receiving a written instruction from the Procuring Entity to proceed

c Persistently fails to execute the Contract in accordance with the Contractor persistently neglects to carr
out its obligaibns under the Contract without just cause

d Refuses or is unable to provide sufycient ma
Facilities in the manner speci yeCthuse 18.2 athatees gi r o ¢
progress that gavreasonable assurance to the Procuring Entity that the Contractor can attain Completior

121



of the Facilities by the Time for Completion as extended, then the Procuring Eatjtywithout
prejudice to any other rights it may possess under the Contracia gioice to the Contractor stating

the nature of the default and requiring the Contractor to remedy the same. If the Contractor fails to
remedy or to take steps to remedy the same within fourteen (14) days of its receipt of such notice, the
the Procuringentity may terminate the Contract forth with by giving a notice of termination to the
Contractor that refers to this GCC SGlause 42.2.

42.2.3 Upon receipt of the notice of termination under GCC-Siduses 42.2.1 or 42.2.2, the Contractor shall,
eitherimmedian el vy or wupon such date as is speciyed in

a cease all further work, except for such work as the Procuring Entity may specify in the notice of
termination for the sole purpose of protecting that part of the Facilities already exewud@my work
required to leave the Site in a clean and safe condition.

b Terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (

below,

¢ deliver to the Procuring Entity the parts of the Facilities execupetthdr Contractor up to the date of
termination,

d to the extent | egally possible, assign to the

to the Facilities and to the Plant as of the date of termination, and, as may be required by the Procurin
Entity, in any subcontracts concludedween the Contractor and its Subcontractors,

e deliver to the Procuring Entity all/l drawings
Contractor or its Subcontractors as of the date of termination in connection with the Facilities.

42.2.4 The Procuring Etity may enter upon the Site, expel the Contractor, and complete the Facilities itself or by
employing any thirdParty. The Procuring Entitynay,to the exclusion of any right of the Contractor over
the same, take over and use with the payment of efdilrrate to the Contractor, with all the maintenance
costs to the account of the Procuring Entity a
liability including damage or injury to persons arising out of the Procuring Entity's use céguipiment,
any Contractor's Equipment owned by the Contractor and on the Site in connection with the Facilities for
such reasonable period as the Procuring Entity considers expedient for the supply and installation of th
Facilities.

42.2.5 Upon completion of th Facilities or at such earlier date as the Procuring Entity thinks appropriate, the
Procuring Entity shall give notice to the Contractor that such Contractor's Equipment will be returned to the
Contractor at or near the Site and shall return such CaomtsaBiquipment to the Contractor in accordance
with such notice. The Contractor shall thereafter without delay and at its cost remove or arrange removal ¢
the same from the Site.

42.2.6 Subject to GCC Sullause 42.2.6, the Contractor shall be entitled to abthai Contract Price attributable
to the Facilities executed as of the date of termination, the value of any unused or partially used Plant on tt
Site, and the costs, #@ny,incurred in protecting the Facilities and in leaving the Site in a clean aad saf
condition pursuant to paragraph (a) of GCC-8lduse 42.2.3. Any sums due the Procuring Entity from the
Contractor accruing prior to the date of termination shall be deducted from the amount to be paid to the
Contractor under this Contract.

42.2.7 If the Procuring Entity completes the Facilities, the cost of completing the Facilities by the Procuring Entity
shall be determined.

42.2.8 If the sum that the Contractor is entitled to be paid, pursuant to GGCIl8ube 42.2.5, plus the reasonable
costs incurred by thProcuring Entity in completing the Facilities, exceeds the Contract Price, the Contractor
shall be liable for such excess.

42.2.9 If such excess is greater than the sums due the Contractor under GClaGs#42.2.5, the Contractor shall
pay the balance to tHerocuringEntity, and if such excess is less than the sums due the Contractor under
GCC SubkClause 42.2.5, the Procuring Entity shall pay the balance to the Contractor. The Procuring Entity
and the Contractor shall agree, in writing, on the computatiseritted above and the manner in which any
sums shall be paid.

42.3 Termination by the Contractor
42.3.1 If

a The Procuring Entity has failed to pay the Con
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period, has failed to approve any invoice or supporting documents without just cause pursuant to the
Appendix to the Contract Agreement titl@drmsard Procedures of Payment, or commits a substantial
breach of the Contract, the Contractor may give a notice to the Procuring Entity that requires paymen
of such sum, with interest there on as stipulated in GCCChalise 12.3, requires approval of such
invoi ce or supporting documents, or speciyes th
same, as the case may be. If the Procuring Entity fails to pay such sum together with such interest, fall
to approve such invoice or supporting documentgive its reasons for withholding such approval, fails

to remedy the breach or take steps to remedy the breach within fourteen (14) days after receipt of th
Contractor's notice, or

b The Contractor is unable to carry out any of its obligations underah&act for any reason attributable
to the Procuringentity, including but not limited to the Procuring Entity's failure to provide possession
of or access to the Site or other areas or failure to obtain any governmental permit necessary for th
executionand/or completion of the Facilities, then the Contractor may give a notice to the Procuring
Entity thereof, and if the Procuring Entity has failed to pay the outstanding sum, to approve the invoice
or supporting documents, to give its reasons for withhgldiuch approval, or to remedy the breach
within twenty-eight (28) days of such notice, or if the Contractor is still unable to carry out any of its
obligations under the Contract for any reason attributable to the Procuring Entity within-gigdrity
(28) days of the said notice, the Contractor may by a further notice to the Procuring Entity referring to
this GCC SukClause 42.3.1, forth with terminate the Contract.

42.3.2 The Contractor may terminate the Contract forth with by giving a notice to the Procutitygdctinat effect,

42.3.3

42.3.4

42.3.5

42.4

referring to this GCC Sullause 42.3.2, if the Procuring Entity becomes bankrupt or insolvent, has a
receiving order issued against it, compounds with its crediborbeing a corporation, if are solution is
passed or order is made for its winding up (other than a voluntary liquidation for the purposes of
amalgamation oreconstruction), a receiver is appointed over any part of its undertaking or assets, or if the
Procuing Entity takes or suffers any other analogous action in consequence of debt.

If the Contract is terminated under GCC Siiauses 42.3.1 or 42.3.2, then the Contractor shall immediately
a) cease all further work, except for such work as may be necdesding purpose of protecting that part
of the Facilities already executed, or any work required to leave the Site in a clean and safe condition

b) terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (
(ii)

c) remove all Contractor's Equipment from the Site and repatriate the Contractor's and its Subcontractor:
personnel from the Site, and

d) subject to the payment specified in GCC Sllhuse 42.3.4,

i) deliver to the Procuring Entity the partstioé Facilities executed by the Contractor up to the date of
termination

i) to the extent legally possible, assign to the Procuring Entity all right, titte and benefit of the
Contractor to the Facilities and to the Plant as of the date of terminatiomsamay be required by
the Procuring Entity, in any subcontracts concluded between the Contractor and its Subcontractors
and

iii) deliver to the Procuring Entity all drawings, specifications and other documents prepared by the
Contractor or its Subctractors as of the date of termination in connection with the Facilities.

If the Contract is terminated under GCC Siiauses 42.3.1 or 42.3.2, the Procuring Entity shall pay to the
Contractor all payments specified in GCC Siiause 42.1.3, and reasonabtampensation for all loss,
except for loss of profit, or damage sustained by the Contractor arising out of, in connection with or in
conseqguence of such termination.

Termination by the Contractor pursuant to this GCC-Glause 42.3 is without prejudioe &any other rights
or remedies of the Contractor that may be exercised in lieu of or in addition to rights conferred by GCC Sub
Clause 42.3.

I n this GCC Clause 42, the expression fdAFacilit]
Senices provided, and all Plant acquired, or subject to a legally binding obligation to purchase, by the
Contractor and used or intended to be used for the purpose of the Facilities, up to and including the date
termination.
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42.5

43.

43.1

44,

44.1

45,

45.1

45.2

45.3

In this GCC Clause 42, icalculating any monies due from the Procuring Entity to the Contractor, account
shall be taken of any sum previously paid by the Procuring Entity to the Contractor under the Contract
including any advance payment paid pursuant to the Appendix to thea€toggreement titled Terms and
Procedures of Payment.

Assignment

Neither the Procuring Entity nor the Contractor shall, without the express prior written consent of the other
Party, which consent shall not be unreasonably withheld, assign tbiahparty the Contract or any part
thereof, or any right, benefit, obligation or interest therein or thereunder, except that the Contractor shall b
entitled to assign either absolutely or by way of charge any monies due and payable to it or thatmay beco
due and payable to it under the Contract.

Export Restrictions

Notwithstanding any obligation under the Contract to complete all export formalities, any export restrictions
attributable to the Procuring Entity, to Kenya or to the use of thnt &tal Installation Services to be supplied
which arise from trade regulations from a country supplying those Plant and Installation Services, and whicl
substantially impede the Contractor from meeting its obligations under the Contract, shall release the
Contractor from the obligation to provide deliveries or services, always provided, however, that the
Contractor can demonstrate to the satisfaction of the Procuring Entity and of the Bank that it has complete
all formalities in a timely manner, includirapplying for permits, authorizations and licenses necessary for
the export of the Plant and Installation Services under the terms of the Contract. Termination of the Contrac
on this basis shall be for the Procuring Entity's convenience pursuant-@&ide 42.1.

Claims, Disputes and Arbitration
Contractor's Claims

If the Contractor considers himself to be entitled to any extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditioatherwise in connection with the Contract, the
Contractor shall submit a notice to the Project Manager, describing the event or circumstance giving rise t
the claim. The notice shall be given as soon as practicable, and not later than 28 days aftdrateiCo
became aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days, the Time for Completion shall
not be extended, the Contractor shall not be entitladditional payment, and the Procuring Entity shall be
discharged from all liability in connection with the claim. Otherwise, the following provisions of this Sub
Clause shall apply.

(@) The Contractor shall also submit any other notices which are rddpyirdne Contract, and supporting
particulars for the claim, all as relevant to such event or circumstance.

(b) The Contractor shall keep such contemporary records as may be necessary to substantiate any clai
either on the Site or at another locatiocegtable to the Project Manager. Without admitting the
Procuring Entity's liability, the Project Manager may, after receiving any notice under thiside,
monitor the recordeeping and/or instruct the Contractor to keep further contemporary retbeds.
Contractor shall permit the Project Manager to inspect all these records, and shall (if instructed) submi
copies to the Project Manager.

Within 42 days after the Contractor became aware (or should have become aware) of the event c
circumstanceiving rise to the claim, or within such other period as may be proposed by the Contractor and
approved by the Project Manager, the Contractor shall send to the Project Manager a fully detailed clain
which includes full supporting particulars of the basishe claim and of the extension of time and/or
additional payment claimed. If the event or circumstance giving rise to the claim has a continuing effect:

a) this fully detailed claim shall be considered as interim;
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45.4

45.5

45.6

45.7

45.8

46.

46.1

46.1.1

46.1.2

46.1.3

46.1.4

b) the Contractor shall send furthetdarim claims at monthly intervals, giving the accumulated delay
and/or amount claimed, and such further particulars as the Project Manager may reasonably require
and

c) the Contractor shall send a final claim within 28 days after the end efftéwts resulting from the
event or circumstance, or within such other period as may be proposed by the Contractor and approve
by the Project Manager.

Within 42 days after receiving a claim or any further particulars supporting a previous claiithimisuch

other period as may be proposed by the Project Manager and approved by the Contractor, the Proje
Manager shall respond with approval, or with disapproval and detailed comments. He may also request ar
necessary further particulars, but shmi/ertheless give his response on the principles of the claim within
such time.

Each Payment Certificate shall include such amounts for any claim as have been reasonably substantiated
due under the relevant provision of the Contract. Unless atichanparticulars supplied are sufficient to
substantiate the whole of the claim, the Contractor shall only be entitled to payment for such part of the clain
as he has been able to substantiate.

The Project Manager shall agree with the Contraat@stmate: (i) the extension (if any) of the Time for
Completion (before or after its expiry) in accordance with GCC Clause 40, and/or (ii) the additional payment
(if any) to which the Contractor is entitled under the Contract.

The requirements ohis SubClause are in addition to those of any other-Silduse which may apply to a
claim. If the Contractor fails to comply with this or another-8liause in relation to any claim, any extension

of time and/or additional payment shall take accountegttient (if any) to which the failure has prevented

or prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph ¢
this SubClause.

In the event that the Contractor and the Procuring Entity cannot@gse®/ matter relating to a claim, either
Party may refer the matter to the Dispute Board pursuant to GCC 46 hereof.

Claims, Disputes and Arbitration
Contractor's Claims

If the Contractor considers himself to be entitled to any extengitdmeclime for Completion and/or any
additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, th
Contractor shall give notice to the Project Manager, describing the event or circumstance giving rise to the
claim. The notice shall be given as soon as practicable, and not later than 28 days after the Contractor becat
aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such periog®flays, the Time for Completion shall

not be extended, the Contractor shall not be entitled to additional payment, and the Procuring Entity shall b
discharged from all liability in connection with the claim. Otherwise, the following provisions of this Su
Clause shall apply. The Contractor shall also submit any other notices which are required by the Contrac
and supporting particulars for the claim, all as relevant to such event or circumstance.

The Contractor shall keep such contemporary recasdmay be necessary to substantiate any claim, either
on the Site or at another location acceptable to the Project Manager. Without admitting the Procuring Entity"
liability, the Project Manager may, after receiving any notice under thisC&ulse, moitor the record
keeping and/or instruct the Contractor to keep further contemporary records. The Contractor shall permit th
Project Manager to inspect all these records, and shall (if instructed) submit copies to the Project Manager

Within 42 day after the Contractor became aware (or should have become aware) of the event ol
circumstance giving rise to the claim, or within such other period as may be proposed by the Contractor an
approved by the Project Manager, the Contractor shall send Rrajext Manager a fully detailed claim
which includes full supporting particulars of the basis of the claim and of the extension of time and/or
additional payment claimed. If the event or circumstance giving rise to the claim has a continuing effect:

a) this fully detailed claim shall be considered as interim;

b) the Contractor shall send further interim claims at monthly intervals, giving the accumulated delay
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46.1.5

46.1.6

46.1.7

46.1.8

46.1.9

46.2

46.3

46.4

46.4.1

and/or amount claimed, and such further particulars as the Project Manager may reasonably requi
and

C) the Contractor shall send a final claim within 28 days after the end of the effects resulting from the
event or circumstance, or within such other period as may be proposed by the Contractor and approve
by the Project Manager.

Within 42 days after receiving a claim or any further particulars supporting a previous claim, or within such
other period as may be proposed by the Project Manager and approved by the Contractor, the Proje
Manager shall respond with approval, or withagiproval and detailed comments. He may also request any
necessary further particulars, but shall nevertheless give his response on the principles of the claim withi
the above defined time period.

Within the above defined period of 42 days, thejéut Manager shall proceed in accordance with-Sub
Clause 3.5 [Determinations] to agree or determine (i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Stibuse 8.4 [Extension of Time for Completion]déor

(i) the additional payment (if any) to which the Contractor is entitled under the Contract.

Each Payment Certificate shall include such additional payment for any claim as has been reasonabl
substantiated as due under the relevant provisidhe Contract. Unless and until the particulars supplied
are sufficient to substantiate the whole of the claim, the Contractor shall only be entitled to payment for sucl
part of the claim as he has been able to substantiate.

If the Project Managedoes not respond within the timeframe defined in this Clause, either Party may
consider that the claim is rejected by the Project Manager and any of the Parties may refer the matter 1
Arbitration in accordance with SuBlause 46.4.

The requiremets of this SubClause are in addition to those of any other-Siduse which may apply to a
claim. If the Contractor fails to comply with this or another-8liause in relation to any claim, any extension

of time and/or additional payment shall take actai the extent (if any) to which the failure has prevented

or prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph ¢
this SubClause.

Issuing a Notice of Dissatisfaction

If a dispute (of any kind wditsoever) arises between the Parties in connection with, or arising out of,
the Contract or the execution of the Works, including any dispute as to any certificate, determination,
instruction, opinion or valuation of the Project Manager, either Party efaythe dispute in writing to the
Project Manager by issuing a Notice of Dissatisfaction and requesting the matter be referred to Arbitration.

Amicable Settlement

Where a Notice of Dissatisfaction has been given, both Parties shall attempt téhsettispute
amicably before the commencement of arbitration. However, unless both Parties agree otherwise, the Par
giving a Notice of Dissatisfaction should move to commence arbitration after thsififiyday from the
day on which a Notice of Dissataction was given, even if no attempt at an amicable settlement has been
made.

Arbitration

Any dispute between the Parties arising out of or in connection with the Contract not settled amicably in

accordance with Su@Blause 46.3 above shak finally settled by arbitration. Arbitration shall be conducted

as follows:

a) if the contract is with foreign contractors, the dispute shall be referred to international arbitration either:

i) with proceedings administered by the arbitraiiwtitution designated in the Special Conditions of

Contract, and conducted under the rules of arbitration of such institution; or, if so specified in the
Special Conditions of Contract, or

i) international arbitration in accordance with the arbitratidas of the United Nations Commission
on International Trade Law (UNCITRAL), unless specified otherwise i1I5@€;
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b) if the Contract is with domestic contractors, arbitration with proceedings conducted in accordance with
the Arbitration Laws of Kenya.

46.4.2 The place of arbitration shall be the neutral location specified in the Special Conditions of Contract; and the
arbitration shall be conducted in the English Language for all communications.

46.4.3 The arbitrators shall have full power to openngview and revise any certificate, determination, instruction,
opinion or valuation of the Project Manager. Nothing shall disqualify representatives of the Parties and the
Project Manager from being called as a witness and giving evidence before tteangsbon any matter
whatsoever relevant to the dispute.

46.4.4 Neither Party shall be limited in the proceedings before the arbitrators to the evidence to obtain its decisior
or to the reasons for dissatisfaction given in its Notice of Dissatisfaction.

46.4.5 Arbitration may be commenced prior to or after completion of the Works. The obligations of the Parties and
the Project Manager shall not be altered by reason of any arbitration being conducted during the progress
the Works.

46.4.6 The Decision of the Arbitration proceedings will be final and binding on both parties.
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SECTION IX - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract shall supplement the Gebenalitions of Contract in Section VIII.
Whenever there is a conpict, the provisions herein

Special Conditions of Contract (SCC)

The following Special Conditions (SCC) shall supplement the General Corsd({@®CC). Whenever there is a
conpict, the provisions here in shall prevail OV E€
corresponding clause number of the GCC.

Number of GC Amendments of, and Supplements to, Clauses in tiigeneral Conditions of Contract
Clause

SCC 1. Definitions The Procuring Entity is:

The Project Manager is:

Country of Origin: all countries and territories as indicated in 8edti of the Tendering
document, Eligible Countries.

SCC 5. Law and SCC5.1 The Contract shall be interpreted in accordance with the laws of:

Language

SCC 5.ZThe ruling language is:

SCC 5.3The language for communications is:

SCC 7. Scope of SCC 7.3The Contractor agrees to supply spare parts for a period of years:

Facilities [Spare
Parts] (GCC Clause | Sample Addition to SCC7.3
7)

The Contractor shall carry sufficient inventories to ensure estak supply of consumable spar
for the Plant. Other spare parts and components shall be supplied as promptly as possible,
the most within six (6) months of placing the order and opening the Form of credit. In additi
the event of termination of the production of spare parts, advance natification will be made t
Procuring Entity of the pending termination, with su#iat time to permit the Procuring Entity to
procure the needed requirement. Following such termination, the Contractor will furnish to
extent possible and at no cost to the Procuring Entity the blueprints, drawings and specifical
the spare past if requested.

SCC 8.1The Contractor shall commence work on the Facilities within from the

SCC 8. Time for Effective Date for determining Time for Completion as specified in the Contract Agreement.

Commencement and
Completion SCC 8.ZThe Time for Completion of the whole of the Facilities shall be from th
Effective Date as described in the Contract Agreement

scc 9. Con The following sustainable procurement contractual provisions apply:

Responsibilities

SCC11.2 The Contract Price shall be adjusted in accordance with the provisions of th

SCC 11. Contract Appendix to the Contract Agreement Titled Adjustment Clause.

Price

SCC 13.3.1 The amount of Performance Seityiras a percentage of the Contract Price fol
the Facility or for the part of the Facility for which a separate Time for Completion is provide
shall be:

SCC 13. Securities

SCC 13.3.2 The Performance Security shall be in the form of the attached
hereto in Section X, Contract Forms.

SCC 13.3.3 The Performance Security shall not be reduced on the date of the Operatio
Acceptance.

SCC 13.3.3 The Performance Security shall be reduced to ten percent (10%) of the valy
the component covered by the extended def
liability in accordance with the provision in the SCC, pursuant to GCCClaie 27.10.

SCC 22 Installation SCC22.2.5 Working Hours

Normal working hours are:
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Number of GC

Amendments of, and Supplements to, Clauses in tiig&eneral Conditions of Contract

Clause
SCC22.2.8 Funeral Arrangements:
SCC 25 SCC 25.2.2 The Guarantee Test of the Facilities shall be successfully completed within
R from the date of Completion.
Commissioning and
Operational
Acceptance

SCC 26. Completion
Time Guarantee

SCC 26.2

Applicable rate for liquidated damages:

The above rate applies to thécerof the part of the Facilities, as quoted in the Price Schedule
that part for which the Contractor fails to achieve Completion within the particular Time for
Completion.

Maximum deduction for liquidated damages:

SCC 5.3 Applicable(amount or ratefor the bonus for early Completion:

Maximum bonus:

SCC 26.3 No bonus will be given for earlier Completion of the Facilities or part thereoi
SCC 27.10 The critical components covered under the extended defect liability are
SCC 27. Defect , and the period shall be (to be insertmuy when

Liability

an extended defect liability is requested)

SCC 30. Limitation

Sample Clause

of Liability SCC30.1 (b) The multiplier of the Contract Price is:
SCC 39 Value SCC 39.1.2 If the value engineering proposal is approved by the Procuring Entity the amour,
Enginee.ring paid to the Contractor shall be % (inggpropriate percentage. The percentage is normally

to 50%) of the reduction in the Contract Price

SCC 46.4(a)(ii)
Arbitration

[Insert rules of arbitration if different from those of the International Chamber of Commerce]
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SECTION VIII - CONTRACT FORMS

Noti ycat i eRormoffAccAptance d

Contract Agreement

Appendix 1. Terms and Procedures of Payment

Appendix 2. Price Adjustment

Appendix 3. Insurance Requirements

Appendix 4. Time Schedule

Appendix 5. List of Majoiitems of Plant and Installation Services and List of Approved Subcontractors
Appendix 6. Scope of Works and Supply by the Procuring Entity

Appendix 7. List of Documents for Approval or Review

Appendix 8. Functional Guarantees

Performance Security Form ORON 17 Demand Bank Guarantee
Performance Security Form OPTION Performance Bond
Advance Payment Securitpemand Bank Guarantee

Beneficial Ownership Disclosure
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1 NOTIFICATION OF INTENTION TO AWARD

[ Thi s Not i yc atAwvandshalldbé sent to eaehenderethat subroitted dender.]  [Send
t his Not i YendeterisfathorizedReprdsentative named in Teadereinformation Form]

1) For the attention of Tenderer's Authorized Representative Name................ [insert Authorized
Representative's name]

Address: ................. [insert Authorized Representative's Address]

Telephone/Fax numbers: .............. [insert Authorized Representative' s telephone /fax numbers]

Email ADdress: ......ccccvvevveeeinnne. [insert Authorized Representative's email address]

[l MPORTANT: insert the date that this Noustbgsetoallon i

Tenderers simultaneously. This means on the same date and as close to the same time as possible.]
DATE OF TRANSMI SSI ON: T h[enwmil/fakpon jdatet (bodalitime) i s sent by:

Notiycation of I ntention to Award

Procuring Entity:................. [insert the name of the Procuring Entity]

Project: .....oovvvvieiiiiiiinn, [insert name of project]

Contract title: ................. [insert the name of the contract]

ITTNO: oo, [insert ITT reference number from Procurement Plan]

This Notiycation of I ntention to Award (Notiycati ol
transmission of t hStasdstiNRetiod.Pariagthe StandgillePgriod ywou maly: e

a) Request a debrieyng in Teederandloron t o the evaluatio

b)  Submit a Procurememelated Complaint in relation to the decision to award the contract.

2) The successfulenderer

Name: [insert nameof successful Tendeier
Address: [insert addres®f the successful Tendefer
Contract price: [insert contract priceof the successful Tender

3) Other Tenderers[INSTRUCTIONS: insert names of akkndererghat submitted &enderlf the Tender'grice
was evaluated include the evaluated price as well a3ehderprice asreadout.]

Name of Tenderer Tender price Evaluated Tender
Cost
[insert namg [m_sert Tender [insert evaluatedos
price]

[insert namg [insert Tender price | [insert evaluated cokt
[insert namg [insert Tender price | [insert evaluated coft
[insert namg [insert Tender price | [insert evaluated cokt
[insert namg [insert Tender price [insertevaluated co$t
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4) Reason/s why youfTenderwas unsuccessful

[INSTRUCTIONS: State the reasons/why thignderer'sTenderwas unsuccessful. Do NOT include: (a) app
by point comparison with anothdrenderer'sTender,o0 r (b) i nformation that
Tenderelin its Tender.]

5  How to request a debrieyng?

DEADLINE: The deadline to requestdae b r i
You may request a deb
debrieyng, your writt
Intention to Award.

Provide the contract name, reference number, name of the Tenderer, contact details; and address the re
debrieyng as foll ows:

ng expires at midnight
ieyng in relation to the
en regquest mwuectcebpt matliet

Attention:........ccccevvvvvvvennnnnn. [insert full name of person, if applicable]

Title/position: ..................... [insert title/position]

AQENCY: ..vvvvvivieiinninirieenieenees [insert name of Procuring

Entity] Email address: ................... [insert emadldress]

Fax number: .................e. [insert fax number] delete if not used

I f your request for a debrieyng is received wi
within yve (5) Business Daawrsnabl eetei proof dgo
peri od, the Standstil!] Period shal/l be extend
provided. I f this happens, we wil/|l not iibdywil gna.u
The debrieyng may be in writing, by phone, vid
writing how the debrieyng will take place and
I f the deadline to request a debrieyng has ex

p
the debrieyng as soon as practicabl e, &domdhe date rof
publication of the ContracAward Notice.

6) How to make a complaint

Period: Procurementelated Complaint challenging the decision to award shall be submitted by midnight,
date] (local time).

Provide the contract name, referenugmbername of th&enderercontactdetails; and address the
Procurementrelated Complaint as follows:

Attention: ..o, [insert full name of person, if applicable]
Title/poSition: ........cc. coviviieieiiiin [insert title/position]

AQENCY: i [insert name of Procuring Entity]

Email address: ..., [insert email address]

Fax number: .......ccooooeiiiii [insert fax number] delete if not used

At this point in the procurement process, you may submit a Procurerakted Complaint challenging th
decision to award the contractfoud o n ot need to have requested,
complaint.Yourcomplaint must be submittedthin the Standstill Period and received by us before the Stan
Period ends.

Further information:

Further information: For more information refer to the Public Procurement and Disposals Act 2015 and it
Regulations available from the Websitgo@ppra.go.ker complaints@ppra.go.ke.

In summary, there are four essential requirements:

1. Youmust bean' interested party'. In this case, that mearenderemwho submitted &enderin this Tendering
process, and is the recipwadlnt of a Notiycatio

2. Thecomplaint can only challenge the decision to award the contract.
3. Youmust submit the complaint within the period stated above.

4. Youmust include, in your complaint, all of the informatieqguiredby the Procurement Regulations (as
described in Annebtl).
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7) Standstill Period

DEADLINE: The Standstill Period is due to end at midnight on [insert date] (local time).
The Standstild] Period |l asts ten (10) Business

Award.
The Standstill Period may be extended as stated in Section 4 above.

I f you have any questions regarding this Notiycati
On behalf of the Procuring Entity:

Signature:

Name:

Title/position;

Telephone:

Email;
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2 REQUEST FOR REVIEW

FORM FOR REVIEW(r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD
APPLI CATI ON NOééééé. OFééé. é.20é¢é. .

eeéééecéeéé. ..  éééecéééeeeéeé. APPLI CANT
AND
€EEEEéEeeééeéeéeéeéRESPONDENT (Procuring Entity)

Request for review of the decision of theééééé ( Name ¢
€eééeé.20é¢éé.in the matter of Tender Noééée..éof éééée. . 20¢é.

REQUEST FOR REVIEW

| / Weéeééeéeééeéééeéé,the above named Applicant(s), of address
Tel. Noéé..Email ééééé, hereby request the Public Procur
the above mentioned decision on thikowing grounds , namely:

1.

2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SI GNED éééééé. (Applicant) Dated onééééé.day of ééééeél/ éeé20

FOR OFFI CI AL USE ONLY Lodged with the Secretary Public P
ééé....20¢é. ¢é¢é¢é

SIGNED

Board Secretary
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3. LETTER OF AWARD

To:

This is to notify you that youFenderdated for execution of the for the Contract

Price in the aggregate of , as corrected and mo
with the Instructions to Tenderers is hereby accepted bjgemcy.

You arerequested to furnish the Performance Security within 28 days in accordance with the Conditions of Contrac
using for that purpose one of the Performance Security Forms included in Sectid®oMitract Forms, of the
Tendering document.

AULNOTIZEA SIGNAMWE: ..ot e s
Name and Title of SIgNatOrY: .....coovvviiiiiiii
NAME OF AGENCY: .eeiiiiieee ittt eeree e e e e e e e e e e e e e e annes

Attachment: Contract AQrEEMENLE: .........cuuuuuuuuuiiiiiiiirrarrrae ..
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4. CONTRACT AGREEMENT
THIS AGREEMENT is made the day of , ,
BETWEEN
1) € é é é é é acorporation incorporated under the laws of and having its principal
pl ace of business at éééeeéeééeé... (hereinafter
, a corporation incorporated under the laws of and
having its principal place of busineds a (herein after called

WHEREAS the Procuring Entity desires to engage the Contractor to design, manufacture, test, deliver, instal
complete and commission certain Facilities, viz. (At he Facilitieso),
has agreed to sh engagement upon and subject to the terms and conditions herein after appearing.

NOW IT IS HEREBYAGREED as follows:

Article 1. Contract Documents

11

1.2

1.3

Contract Documents (Reference GCC Clause?2)

The following documents shall constitute the Conthattveen the Procuring Entity and the Contractor, and
each shall be read and construed as an integral part of the Contract:

a) This Contract Agreement and the Appendices hereto

b) Form ofTenderand Price Schedules submitted by the Contractor

c) Special ConditionsfaContract

d) General Conditions of Contract

e) Speciycation

f) Drawings

g) Other completed Tendering forms submitted withTihader

h)  Any other documents forming part of the Procuring Entity's Requirements
i) Any other documents shall be added here

Order ofPrecedence (Reference GCC Clause?2)

I n the event of any ambiguity or conpict bet ween
precedence shall be the order in which the Contract Documents are listed in Articlel.1(Contract Documents
above.

D e y nnis (Reference GCC Clausel)
Capitalized words and phrases used here in shall have the same meanings as ascribed to them in the Gene
Conditions.

Article 2. Contract Price and Terms of Payment

2.1

2.2

Contract Price (Reference GCC Clalke

The Procuringentity hereby agrees to pay to the Contractor the Contract Price in consideration of the
performance by the Contractor of its obligations hereunder. The Contract Price shall be the aggregate of:

,,,,,,,,,,,,,,,,,

eeééeceeééeece. . . eeeééeeas speci yed iandSumniny)) ce Sch
and : , or such other sums as may be determined in accordance with
the terms and conditions of the Contract.

Termsof Payment (Reference GCC Clause 12)

The terms and procedures of payment according to which the Procuring Entity will regrttiiSontractor
are given in the Appendi@ermsand Procedures of Payment) hereto.

The Procuring Entity may instruct its bank to is
available to the Contractor in a bank in the country of the Contrddtercredit shall be for an amount of
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; and shall be subject to the Uniform Customs and Practice for Documentary
Credits 2007 Revision, ICC Publication No.600.

In the event that the amount payable under Schedule No.1 is adjusted in accordance withZaeC@ith
any of the other terms of the Contract, the Procuring Entity shall arrange for the documentary credit to be
amended accordingly.

Article 3. Effective Date

3.1

3.2

Effective Date (Reference GCC Clausel)

The Effective Date from which the Time for Completion of the Facilities shall be counted is the date when all
of the following conditions have been fulyll ed:

a) This Contract Agreement has been duly executed fooarmkhalf of the Procuring Entity and the
Contractor;

b)  The Contractor has submitted to the Procuring Entity the Performance Security and the advance
payment guarantee;

c) The Procuring Entity has paid the Contractor the advance payment

d) The Contractor has been advised that the documentary credit referred to in Article 2.2 above has been
issued in itgavor.

Each party shal/l use Iits best efforts to fulyl]l
practicable.
Ifthecondi tions | isted wunder 3.1 are not fulylled

notiycation because of reasons not attributable
equitable adjustment to the Contract Price amrdTime for Completion and/or other relevant conditions of
the Contract.

Article 4. Communications

4.1 The address of the Procuring Entity for notice purposes, pursuant to GCC 4.1is:

4.2 The address of the Contractor for notice purposes, pursuant tatGisC

Article 5. Appendices

5.1

5.2

The Appendices listed in the attached List of Appendices shall be deemed to form an integral part of this
Contract Agreement.

Reference in the Contract to any Appendix shall mean the Appendices attached here to, andaitte Contr
shall be read and construed accordingly.

IN WITNESS WHEREOF the Procuring Entity and the Contractor have caused this Agreement to be duly
executed by their duly authorized representative

Signed by, for and obehalf of the Procuring Entity

.................................................................................. [Signature]
.................................................................................. [Title]

in the presence of

Signed by, for and obehalf of the Contractor
.................................................................................. [Signature]
.................................................................................. [Title]

in the presence of
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APPENDICES
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APPENDIX 1: TERMS AND PROCEDURES OF PAYMENT

In accordance with the provisions of GCC Claus€lermsof Payment), the Procuring Entity shall pay the
Contractor in the following manner and at the following times, orb#dses of the Price Break down given in the
section on Price Schedules. Payments will be made in the currencies quoted by the Tenderer unless otherwise agt
between the Parties. Applications for payment in respect of part deliveries may be made byrdetoCas work
proceeds.

TERMS OF PAYMENT

Schedule No. 1. Plant and Equipment Supplied from Abroad

In respect of plant and equipment supplied from abroad, the following payments shall be made:

Tenpercent (10%) of the total CIP amount as an advance payment against receipt of invoice and an irrevocab
advance payment security for the equivalent amount made out in favor of the Pr&etiting he advance payment
security may be reduced in proportito the value of the plant and equipment delivered to the site, as evidenced by

shipping and delivery documents.

Eighty percent (80%) of the total or pro rata CIP ai
forty-y ve (45) cediptyfsoclankeritser r e

Five percent (5%) of the total or pro rata QiR dmMdbd
days after receipt of invoice.

Five percent (5%) of the total or pro rata CIP amount upon issue ©fphe r at i onal Acceptance
forty-yve (45) days after receipt of invoice.

Schedule No. 2. Plant and Equipment Supplied from within Kenya

In respect of plant and equipment supplied from Kenya, the following payments shall be made:

Tenpercent(10%) of the total EXW amount as an advance payment against receipt of invoice, and an irrevocable
advance payment security for the equivalent amount made out in favor of the Pr&etiting he advance payment
security may be reduced in proportion e tvalue of the plant and equipment delivered to the site, as evidenced by
shipping and delivery documents.

c t (80%) of the tot aWorokrs ,p ouproant ad eElXiW &

Eighty percen
e (45) dia gf svoiaefahdedocunmerts

within forty-y v

Five percent (5%) of the total or pro rata E¥YXWeamo!
(45) days after receipt of invoice.

Five percent (5%) of the total or pro rata EXW amount upon issue of thetOpesan al Accept ance C
foty.yyve (45) days after receipt of invoice.

Schedule No. 3. Design Services

In respect of design services for both the foreign currency and the local currency portions, the following payments
shall be made:

Tenpercent (10%) of the total design services amount as an advance payment against receipt of invoice, and an
irrevocable advance payment security for the equivalent amount made out in favor of the Procuring Entity.

Ninety percent (90%) of the total or prdaalesign services amount upon acceptance of design in accordance with
GCC Clause 20 by the Project Manager withinfgrty e ( 45) days after receipt o

Schedule No. 4. Installation Services

In respect of installation services for both theeign and local currency portions, the following payments shall be
made:
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Tenpercent (10%) of the total installation services amount as an advance payment against receipt of invoice, and
irrevocable advance payment security for theiealent amount made out in favor of the Procuifirgity. The
advance payment security may be reduced in proportion to the value of work performed by the Contractor &
evidenced by the invoices for installation services.

Eighty percent (80%) of the mease d v al ue of work performed by the C
of Performance, during the preceding month, as evidenced by the Procuring Entity's authorization of the Contractol
application, will be made monthly within fory v e (4 &ftr redegptyof invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as evidenced
the Procuring Entity's authorization of the Contractor's monthly applications, upon issue ©Gbrtipetion
Certiycateyvei(tsod)n daoys yafter receipt of invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as evidenced
the Procuring Entity's authorization of the Contractor's mypnépplications, upon issue of the Operational
Acceptance Certyiwe a(tes) wdays nafftoert yrecei pt of i nvoli

In the event that the Procuring Entity fails to make any payment on its respective due date, the Procuring Entity she
to the Cantractor interest on the amount of such delayed payment at the rate of

] percent (%) per month for period of delay until payment has been made in full.

PAYMENT PROCEDURES

The procedures to be f ol |l owkegpaymentsaslmlple gsifotlogvs:f or cer t |
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APPENDIX 2. PRICE ADJUSTMENT

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18) m
is normal procedure that prices payable to the Contractor shalildject to adjustment during tf
performance of the Contract to reflect changes occurring in the cost of labor and n
components. In such cases the Tendering document shall include in this Appendix 2 a fo
the following general type, pursuantGCC SukClause 11.2.

Where Contracts are of a shorter duration than eighteen (18) months or in cases where the
no Price Adjustment, the following provision shall not be included. Instead, it shall be ing
under this Appendix 2 thatetprices are to remain firm and fixed for the duration of the Contrz

Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shall be adjustable, the following method shall be used to calculate the
adjustment:

Pricespayable to the Contractor, in accordance with the Contract, shall be subject to adjustment during performan
the Contract to reflect changes in the cost of labor and material components, in accordance with the following formt

P1=Po’ (a+bE+c&)— Po
Lo Mo

in which:

P, = adustment amount payable to the Contractor

P, = Contract price (base price)

a = percentage of fixed element in Contract priae (%)

b = percentage of labor component in Contract price%)

c = percentage of material and equipment compone@bimract priced¢= %)

Ly L, = labor indices applicable to the appropriate industry in the country of origin on the base date and the dat

adjustment, respectively

Mg M= material and equipment indices in the country of origin on the base datheaddte for adjustment,
respectively

N.B. a+b+c=100%.
Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor and materials indices, source of exchange rates and the base date
in its Tender.

Item Source of hdices Used Base Date Indices

The base date shall be the date tweamght (28) days prior to the Tender closing date.
The date of adjustment shall be the paint of the period of manufacture or installation of component or Plant.
The following condibns shall apply:
(a) No price increase will be allowed beyond the original delivery date unless covered by an extension of time awe
by the Procuring Entity under the terms of the Contract. No price increase will be allowed for periods of de

for which the Contractor isesponsible. The Procuring Entity will, however, be entitled to any price decreas
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occurring during such periods of delay.

(b) If the currency in which the Contract price, PO, is expressed is different from the currency of the country of or
of the laborand/or materials indices, a correction factor will be applied to avoid incorrect adjustments of 1
Contract price. The correction factor shall be: Z0 / Z1, where,

Zo = the number of units of currency of the origin of the indices which equal to anef time currency of the Contract
Price B on the Base date, and

Z1 = the number of units of currency of the origin of the indices which equal to one unit of the currency of the Cont
Price B on the Date of Adjustment.

(c) No price adjustment shall gayable on the portion of the Contract price paid to the Contractor as an advar
payment.
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APPENDIX 3. INSURANCE REQUIREMENTS
Insurances to be Taken Out by the Contractor

In accordance with the provisions of GCC Clause 34, the Contractor shall at its expense take out and maintain
effect, or cause to be taken out and maintained in effect, during the performance of the Contract, the insurances
forth below inthesumsiad wi t h t he deducti bles and other condi't
form of the policies shall be subject to the approval of the Proctmtity, such approval not to be unreasonably
withheld.

a)  Cargo Insurance

Covering loss odamage occurring, while in transit from the supplier's or manufacturer's works or stores until arrival
at the Site, to the Facilities (including spare parts therefor) and to the construction equipment to be provided by tF
Contractor or its Subcontractors.

Amount Deductible Limits Parties insured frdra

b) Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site, occurring prior to completion of the Facilities, with al
extended maintenance coverage for@uomtractor's liability in respect of any loss or damage occurring during the
defect liability period while the Contractor is on the Site for the purpose of performing its obligations during the
defect liability period.

Amount Deductible Limits Parties insd fromTo

o) Third Party Liability Insurance

Covering bodily injury or death suffered by third parties (including the Procuring Entity's personnel) and loss of or
damage to property (including the Procuring Entity's property and any parts of the Facditiesve been accepted
by the Procuring Entity) occurring in connection with the supply and installation of the Facilities.

Amount Deductible Limits Parties insured from To

d  Automobile Liability Insurance

Covering use of all vehicles used by tbentractor or its Subcontractors (whether or not owned by them) in connectic
with the supply and installation of the Facilities. Comprehensive insurance in accordance with statutory requireme
€)  Workers' Compensation

In accordance with the statutory régments applicable in any country where the Facilities or any part thereof is
executed.

f) Procuring Entity's Liability

In accordance with the statutory requirements applicable in any country where the Facilities or any part thereof is
executed.

0 Other Insurances

The Contractor is also required to take out and maintain at its own cost the following insurances:

Details:

Amount Deductible Limit®arties insured froo The Procuring Entity shall be named asmsured under all insurance
policies taken out by the Contractor pursuant to GCG@ahse 34.1, except for the ThiRadrty Liability, Workers'
Compensation and Procuring Entity's Liability Insurances, and th&aCtor's Subcontractors shall be named as co
insureds under all insurance policies taken out by the Contractor pursuant to GC@@&é34.1, except for the Cargo,
Workers'Compensation and Procuring Entity's Liability Insurances. All insurer's rigisisboogation against such-co
insureds for losses or claims arising out of the performance of the Contract shall be waived under such policies.
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Insurances to Be Taken Out by The Procuring Entity

The Procuring Entity shall at its expense take outraaimtain in effect during the performance of the Contract the
following insurances.

Details:

Amount Deductible Limits Parties insured from To
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APPENDIX 4. TIME SCHEDULE
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APPENDIX 5. LIST OF MAJOR ITEMS OF PLANT AND INSTALLATION SERVICES AND
LIST OF APPROVED SUBCONTRACTORS

A list of major items of Plant and Installation Services is provided below.

The following Subcontractors and/or manufacturers are approved for carrying out the items of the Facilities indicate
below.Where more than one Subcontractor is listed, the Contractor is free to choose between them, but it must noti
the Procuring Entityf its choice in good time prior to appointing any selected Subcontractor. In accordance with
GCC SubClause 19.1, the Contractor is free to submit proposals for Subcontractors for additional items from time
to time. No Subcontracts shall be placed witli auch Subcontractors for additional items until the Subcontractors
have been approved in writing by the Procuring Entity and their names have been added to this list of Approve
Subcontractors.

Major Items of Plant and | Approved Subcontractors/Manufacturers Nationality
Installation Services
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APPENDIX 6. SCOPE OF WORKS AND SUPPLY BY THE PROCURING ENTITY

The following personnel, facilities, works and supplies will be provided/supplied by the Procuring Entity, and the
provisions of GCC Clauses 10, 21 and 24 shall apply as appropriate.

All personnel, facilities, works and supplies will be provided by the Procuring Entity in good time so as not to delay
the performance of the Contractor, in accordance with the approwesl S¢chedule and Program of Performance
pursuant to GCC SuBlausel8.2.

Unless otherwise indicated, all personnel, facilities, works and supplies will be provided free of charge to the
Contractor.

Personnel Charge to Contractor (if any)
Facilities Charge tdContractor (if any
Works Charge to Contractor (if an
Supplies Charge to Contractor (if an
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APPENDIX 7. LIST OF DOCUMENTS FOR APPROVAL OR REVIEW
Pursuant to GCC SuBlause 20.3.1, the Contractor shakpare, or cause its Subcontractor to prepare, and present

to the Project Manager in accordance with the requirements of GGCl8uge 18.2 (Program of Performance), the
following documents for

Approval 1.
2.

3.

Review 1.
2.

3.
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APPENDIX 8. FUNCTIONAL GUARANTEES

1.

3.1

3.2

4.1

4.2

4.3

General

This Appendix sets out
a) The functional guarantees referred to in GCC Clause 28 (Functional Guarantees)

b)  The preconditions to the validity of the functional guarantees, either in production and/or
consumption, set fth below

c)  The minimum level of the functional guarantees
d) The formula for calculation of liquidated damages for failure to attain the functional guarantees.

Preconditions
The Contractor gives the f un c facilibes,subjecgtotherfaiawinge e s (
preconditions being fully satisyed:

Functional Guarantees
Subject to compliance with the foregoing preconditions, the Contractor guarantees as follows:

Production Capacity

and/or

Raw Materials andltilities Consumption

Failure in Guarantees and Liquidated Damages

Failure to Attain Guaranteed Production Capacity
If the production capacity of the facilities attained in the guarantee test, pursuant to GCa&é25.2, is

|l ess than the guaranteed ygure speciyed in para.
guarantee testisnotlessthatn e mi ni mum | e v e lbelsvjarel the Goatdctor alectptapay .
|l iquidated damages to the Procuring Entity in |
Facilities, pursuant to GCC Suitlause 28.3, then the Contractor sy liquidated damages at the rate

of ééééeéééeééeééeéée. for every complete one percent
capacity of the Facilities, or at a proportionat

complete one peent (1%).

Raw Materials and Utilities Consumption in Excess of Guaranteed_Level

I f the actual measured ygure of speciyed raw mat
cost of consumption) exceepasr a.h3. 29 ualrocawme e(eadr ytghuer
total cost of consumption), but the actual consumption attained in the guarantee test, pursuant to-GCC Sub
Clause 25.2, is not mor e t ha nbeldwlard them@antracton efectste v e |
paoy | iquidated damages to the Procuring Entity i
the Facilities pursuant to GCC S@bause 28.3, then the Contractor shall pay liquidated damages at the rate
of [ amount in the contract currency] fevery complete one percent (1%) of the excess consumption of the

Facilities, or part thereof, of less than a complete one percent (1%).

Minimum Levels

Notwithstanding the provisions of this paragraph, if as a result of the guarantee test(s), the foliowwngn

levels of performance guarantees (and consumption guarantees) are not attained by the Contractor, t
Contractor shall at its own <cost make good any
performance levels, pursuant to GCC $ilbuse 28.2:

a) production capacity of the Facilities attained in the guarantee test:ginetgy per cent (9
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4.4

b)

guaranteed production capacity (the values offered by the Contractor Terniterfor functional
guarantees represents 100%).

and/or

average total cost of consumption of all the raw materials and utilities of the Facilities: one hundred anc
yve percent (105%) of the guaranteed Tengeafores (
functional guarantees represents 100%).

Limitation of Liability

Subject to para.4.3 above, the Contractor's aggregate liability to pay liquidated damages for failure to attain
the functional guarantees shall not exceed  percent ( %) of the Contract price.
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PERFORMANCE SECURITY FORM

OPTION 17 Demand Bank Guarantee

[ Guarantor Form head or SWIFT identiyer code]

Beneyciary: [insert name and Address of Procuring

Entity]

Date: [Insert date of issue]

PERFORMANCE GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert nameand address of place of issue, unless indicated in the Form head]
Wehave been informed that (herein after called fithe Aprg
ContractNo. dated t with Be n ey cexexutign, f c
o (herein after called Athe Contracto)

Furthermore, we understand that, according to the conditions of the Contract, a performance guarantee is requirec

At the request of the Applicant, we as Guarantor, hereby irrevocably undertakettohpay Beney ci ar 'y
sums not exceeding in total an amount of ( )',such sum being payable in the types and
proportions of currencies in which the Contract Pr
demand supported by theBhey ci ary' s statement, whet her in the
accompanying or identifying the demand, stating that the Applicant is in breach of its obligation (s) under the
Contract, without the Bemeyaioamysndedi rygp utro dermawnea
in.

This guarantee shall be reduced by half upon our receipt of:

a A copy of the Operational Acceptance Certiycat e;

b) aregistered Form from the Applicant (i) attaching a copy of its notice requestingdssof the Operational
Acceptance Certiycate and (ii) stating that the
time required or provide in writing justiyabl e
Operational Accegance is deemed to have occurred.

This guarantee shall expire no later than the earliér of:

a) twelve months after our receipt of either (a) or (b) above; or

b)  eighteen months after our receipt of:

i) a copy of the Completion Certiycate; or

i)  aregistered Forrfrom the Applicant, attaching a copy of the notice to the Project Manager that the
Facilities are ready for commissioning, and stating that fourteen days have elapsed from receipt of suc
notice (or seven days have elapsed if the notice was a repeatss) aotl the Project Manager has

failed to issue a Completion Certiycate or in
or
i) a registered Form from the Applicant stating

Procuring Enty is making use of the Facilities; or

3

c) the day of 2

Consequently, any demand for payment wunder this
that date.
‘The Guarantor shall insert an amount representing the percentage 6fdhet r act Price speciyed in the Contract

Contract or a freely convertible currency acceptable to the Procuring Entity.

*This text shall be revised as and where necessary to take into accquantiéi) acceptance of the Facilities in accordance with-Sléuse 25.4 of the GCC; and
(ii) extension of the Performance Security when the Contractor is liable for an extended warranty obligation pursua@taasau®7.10 of the GCC (although

in this latter case the Procuring Entity might want to consider an extended warranty security in lieu of the extension of theneer8wouaity).
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This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2010 Revision, ICC
Publication No.758, except that the supporting statement under Article15 (a) is hereby excluded.

[signature(s)]

Note: All italicized text (it | udi ng footnotes) is for use in prepar
product.

*Insert the date twerdgight days after the expected expiration date of the Defect Liability Period. The Procuring Entity should note thateint thicaev
extension of the time for completion of the Contract,Rfeeuring Entity would need to request an extension of this guarantee from the Guarantor. Such
request must be in writing and must be made prior to the expiration date established in the guarantee. In preparingrtee giirer Procuring Entity might
consider adding the following text to the form, at-timebxensomathioguaranteedor p e n
a period not to exceed [six months] [one year], in response to the Procuring Entity's writtentfegueesh extension, such request to be presented to the
Guarantor before the expiry of the guarantee. 0
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PERFORMANCE SECURITY OPTION 2 i (Performance Bond)

[Note: Procuring Entitiesare advised to use Performan&ecurity Unconditional Demand Bank Guarantee

instead of Performance Bond due to difyculties invi

[ Guarantor Form head or SWIFT identiyer code]

Beneyciary: [insert name and Address of Procuring

Entity]

Date: [Insert date of issue]

PERFORMANCE BOND No.:

Guarantor: [Insert name and address of place of issue, unless indicated in the Form head]

L By this Bond ____ a ¢
and JasSuretf herein after call ed
and yrmly_bound untd as Obliged (herein after ce&
amount of for the payment of which sum well and truly to be made in the types and proportions of
currencies in which the Camict Price is payable, the Contractor and the Surety bind themselves, their heirs,
executor s, admi ni strator s, successors and assign

2 WHEREAS the Contractor has entered in to a written Agreement with therfAgEntity dated the day of,20,
for in accordance with the document s, pl a
which to the extent herein providéat, are by reference m a depart here of and are herein after referred to as
the Contract.

3 NOW, THEREFORE, the Condition of this Obligation is such that, if the Contractor shall promptly and
faithfully perform the said Contract (including any amendments there to), then this obligation shall be null and
void; otherwise, it shall remain in full force andezt. Whenever the Contractor shall be, and declared by the
Procuring Entity to be, in default under the Contract, the Procuring Entity having performed the Procuring
Entity's obligations there under, the Surety may promptly remedy the default, or shaitlgr

1) Complete the Contract in accordance with its terms and conditions; or

2 Obtain a tender or tenders from qualiyed tende
the Contract in accordance with its terms and conditions, and upon determination by the Procuring Entity
and the Surety of the lowest responsive Temderarrange for a Contract between stiehdererand
Procuring Entity and make available as work progresses (even though there should be a default or
succession of defaults under the Contract or Contracts of completion arranged under this paragrapt
sy ycient funds to pay the cost of completion |
including other costs and damages for which the Surety may be liable here under, the amount set for thi
the yrst paragraph heheo€ConfThact ePmi did8ad amseu
mean the total amount payable by Procuring Entity to Contractor under the Contract, less the amour
properly paid by Procuring Entity to Contractor; or

3)  Pay the Procuring Entity the amount required mcBring Entity to complete the Contract in accordance
with its terms and conditions up to a total not exceeding the amount of this Bond.

4. The Surety shall not be | iable for a greater sun

5. Any suit under this Bond musk instituted before the expiration of one year from the date of the issuing of
the TakingOver Certiycate. No right of action shal/l 8
corporation other than the Procuring Entity named here in or thg b&ecutors, administrators, successors,
and assigns of the Procurigmtity.

6. In testimony whereof, the Contractor has hereunto set his harad fand kisséal, and the Surety has caused
these presents to be sealed with his corporate seal duly abtestedsignature of his legal representative, this
day of 20
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SIGNED ON

on behalf of

By

of in the presence of

SIGNED ON

in the capacity

on behalf of

By

of in the presence of

in the capacity
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ADVANCE PAYMENT SECURITY - Demand Bank Guarantee

[ Guarantor Form head or SWIFT identiyer code]

Beneyciary: [Name and Address of Procuring

Entity]

Date: [Insert date of issue]

Advance Payment Guarantee No.: [Insert guarantee reference number]

Guarantor: [Insert nameand address of place of issue, unless indicated in the Form head]
Wehave been informed that (herein after called fAthe Aprg
No. dated withe Beneycexaautpnof,f or the
(herein after called fAthe Contracto).

Furthermore, we understand that, according to the Conditions of the Contract, an advance payment_in the sum
) is to be made against an advance payment guarantee.

At the request of the Applicant, we@su ar ant or hereby irrevocably unde:i
sums not exceeding in total an amount of ( Yupon receipt by us of the B

supported by the Beneyciary's st atesignedddcument atom@anying n
or identifying the demand, stating either that the applicant:

a) Has used the advance payment for purposes other than the costs of mobilization in respect of the
Facilities; or

b) has failed to repay the advance payment in accordance with the Contract conditions, specifying the
amount which the Applicant has failedrepay.

A demand under t
Beneyciary's ban
number at

guarantee may be present ethe as

hi s
k stating that the advance payment

The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment rep

bytheAH pl i cant as indicated in copies of interim stat
This guarantee shall expire, at the latest, upon our receipt of documentation indicating full repayment by the Applica
of the amount of the advea payment, or on the day of , °, whichever is earlier.
Consequently, any demand for payment wunder this gu
date.

This guarantee is subject to the Uniform Rules for Demand Guarantees (URD®&&04i0n, ICC Publication No.
758, except that the supporting statement under Article 15 (a) is hereby excluded.

[signature(s)]

Note: Al | italicized text (including footnotes) is fo
product.

4The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in theg)wfehedvance payment as
speciyed in the Contract, or in a rnngkEgy.y convertible currency accepta

5Inserttheexpectedexpirationdateoﬂ‘rimae‘orCompIetion.TheProcuringEntityshouldnotethatintheeventofanextensionofthetimeforcompletionofthe
Contract,theProcuringEntitywouldneedtorequestanextensionofthisguaranteefromtheGuarantor.Suchrequestmustbeinwritingandepuisttiema
theexpirationdateestablishedintheguarantee.lnpreparingthisguarantee,theProcuringEntitymightconsideraddingthefolltothedtext, attheendof

thepenul ti matepar agr ap htiméeXtédnsoBaftiisgumnarteeforaperiodacttaexceed[wxmenths][oneyear],inresponsetothe
Beneyciary' swrittenrequestforsuchextensi onheguarantee @ questtobepresentedto
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BENEFICIAL OWNERSHIP DISCLOSURE

Tender Reference No.: [ nsert i déntiycatior
Name of the Assignment: [insert name of the assignmend}

[insert complete name of Procuring Entity]

I n response to yodated noti ycaftimanerntf dabedof tanfarshyc a
additional information on bleeted preiogién as applieabls dand gelete the
options thatare not applicable]

) Wehere by provide the fiodmhatiowi ng beneyci al owner sh

Details of beneyci al ownership

Identity of Beneficial Directly or Directly or indirectly Directly or indirectly having the right

Owner indirectly holding holding 25 % or more | to appoint a majority of the board of
25% or more of the | of the Voting Rights the directors or an equivalent
shares (Yes / No) governing body of the Tenderer
(Yes / No) (Yes / No)

[include full name
(last, middle, first),
nationality, country of
residence]

OR

i) Wedecl are that t hermeetinggonenoomoRfehe flipwing aonditiOne: dikeatly or
indirectly holding 25% omore ofthe shares. Directly or indirectly holding 25%mpreof the voting
rights. Directly or indirectly having the right to appoint a majority of the boardirefotors or equivalent
governing body of the Tenderer.

OR
Wedeclare thatwareunabl e to identi fy any nbBreaftbeyfalawimd conditionse[if thisne
option is selected, the Tenderer shall provide explanationon why ihigs bl e t o i denti fy any

Directly or indirectly holding 25% omoreof the shares. Directly or indirectly holding25%aoreof the voting
rights.

Directly or indirectly having the right to appoint a majority of the board of directorgjaivalent governing body
of the Tenderer]o
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Name of the Tenderer: ...................... *[insert complete name of the Tenderer]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert complete name of persc
duly authorized to sign the Tender]

Title of the person signing the Tender: ...................... [insert complete title of the person signing the Tender]
Signature of the person named above: .............ccccueue. [insert signature of person whose nzapadcitydare shown
above]

Date signed ........cccceeeee. [insert date of signing] day of.............ccccuuue. [Insert month], [insert year]

157



158


mailto:info@ppra.go.ke
http://www.ppra.go.ke/

