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INVITATION TO TENDER (ITT)
KENYA MEDICAL RESEARCH INSTITUTE -KEMRI

TENDER FOR SUPPLY, DELIVERY, INSTALLATION, TESTING AND COMMISSIONING OF A REAL
TIME PCR AT THE KENYA MEDICAL RESEARCH INSTITUTE (KEMRI)

KEMRI invites sealed ENDER FOR SUPPLYDELIVERY, INSTALLATION, TESTING AND COMMISSIONING
OF A REAL TIME PCR AT THE KENYA MEDICAL RESEARCH INSTITUTE (KEMRI).

1. Tendering will be conducted under open National competitive method using a standardized tender
document. Tendering is openab eligible and qualified Tenderers.

2 Qualiyed and interested tender er sTemdaDocumdntsai n f ur
dur i ng o firogn ©8&00amdou0s.@pnat the address giverelow.

3. A complete set of tender documents may be pwadhar obtained by interested tenders upon payment of a
nonrefundable fees dfenya shillings 1,000.00n cash or Banker's Cheque and payable to the address

givenbelow. Tendedocuments may be obtained electronically fromrebsitewww.kemri.org.

Tenderdocuments obtained electronically will be free of charge. Tenderers downloading documents from a
designatedVebsiteshall advise the Procurement Entity that they have downloaded the tender documents,
giving full contact addresses of the tendeesndil, telephone number and postal addyess

4.  Tenderdocuments may be viewed and downloaded for free from the webgite\.kemri.org.).
Tenderers who download the tender document moswaird their particulars immediately to

procurement@kemri.orgt o faci litate any further clariyca
followed will be as follows:

(a) Indicate the name of the firm
(b) ContactPerson
(c) Contact details ( telephone, email, postal address)
(d) Details of the tender (Tender Name & No.)
5. All Tendersnust be accompanied bytender Security of khs. 150,000.00

6. Completed tenders must be delivered to the address below on orbeésoay14" February, 2023
at 10.00amElectronic Tenderswill not be permitted.

7. Tendersvi | | be opened i mmediately after the deadline
and t i melates. Fendeiswll dal publicly opened in the presence of the Tenderers' designated
representatives and anyone who chooses to attend at the dddivess

8. Late tenders will be rejected.
9. The addresses referred to above are:

A. Address for obtaining further information and for purchasing tender documents
THE DIRECTOR GENERAL/CEO
KENYA MEDICAL RESEARCH INSTITUTE
KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
P.O. BOX 5484600200
NAIROBI-KENYA

www.kemri.org. procurement@kemri.org

B. Address for Submission ofTenders.
THE DIRECTOR GENERAL/CEO



http://www.kemri.org/
http://www.kemri.org/
mailto:procurement@kemri.org
http://www.kemri.org/
mailto:procurement@kemri.org

KENYA MEDICAL RESEARCH INSTITUTE

KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
MAIN RECEPTIONTENDER BOX

P.O. BOX 5484020

NAIROBI-KENYA

www.kemri.org. procurement@kemri.org

C. Address for Opening of Tenders.
THE DIRECTOR GENERAL/CEO
KENYA MEDICAL RESEARCH INSTITUTE
KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
CONFERENCE HALLGROUND FLOOR
P.O. BOX 5484@0200
NAIROBI-KENYA

www.kemri.org. procurement@kemri.org



http://www.kemri.org/
mailto:procurement@kemri.org
http://www.kemri.org/
mailto:procurement@kemri.org

PART 1- TENDERING PROCEDURES



SECTION I -INSTRUCTIONS TO TENDERERS

A.

1

11

2.1

3.1

3.2

3.3

3.4

4.1

4.2

General

Scope ofTender

In connection with the I nvitation to Tender (I TT1
Entity, issues this Tendering document for the Design, Supply and Installation of Plant and equipment a:
speciyed in Section VII, Procuring Entity's Requ

Deynitions
Throughout this Tender document:
a The term fAin writingd means co-mmuhicabed inclWwuri

in the TDS, distributed or received through the electrepiocurement system used by the Procuring
Entity) with proof of receipt;

b) ifthecontextsos equi res, fAsingularo means Aplural 6 and
c) "Dayo meanmnayucobaksessdat her wi s e Da pAcBusingss [day ia any datiias i n
is an ofycial working day in Kenya. I't exclude:

Fraud and Corruption

The Procuring Entity requires compliance with the provisions of the Public Procurement and Asset Disposa
Act , 2015, Section 62 fADeclaration not to engage
a declaration that the persehall not engage in any corrupt or fraudulent practice and a declaration that the
person or his or her stdmntractors are not debarred from participating in public procurement proceedings.

The Procuring Entity requires compliance with the provisionseoCthmpetition Act 2010, regarding collusive
practices in contracting. Any tenderer found to
criminal and/or civil sanctions may be imposed. To this effect, Tenders shall be required to comage and
the ACertiycate of I ndependent Tender Determinat:

Unfair Competitive Advantage ai rness and transparency in the te
Afyliates competing f or aa cempetitive gdvantage fomdavimg provided o
consulting services related to this tender. To that end, the Procuring Entity shall indicate in the Data Sheet ar
make available to all the yrms toget hethatrspechgiva hi ¢
such yrm any wunfair competitive advantage over c

Tenderers shall permit and shall cause their agents (where declared or not), subcontractors, sub consultar
service providers, suppliers, and their personnel, to permRritiuring Entity to inspect all accounts, records
and other documents relating to any initial s el
proposal submission, and contract performance (in the case of award), and to have them aaddédrby
appointed by the Procuririgntity.

Eligible Tenderers

A Tenderer may be a yr mownhedanterpiiss or mstitption subgedt ® ITE 4G, ort vy
any combination of such entities in the form of a joint venture (JV) underistmgxagreement or with the

intent to enter into such an agreement supported by a Form of intent. In the case of a joint venture, all membe
shall be jointly and severally liable for the execution of the entire Contract in accordance with the Contract
terms. The JV shall nominate a Representative who shall have the authority to conduct all business for and c
behalf of any and all the members of the JV during the Tendering process and, in the event the JV is awarde
the Contract, during contract execution Th e maxi mum number of JV member

Public Ofycers of the Procuring Entity and their
parent, brother or sister of a spouse) their business associatestorsageand yr ms/ or gani z a
have a substanti al or controlling interest shal/l
are also not allowed to participate in any procurement proceedings.



4.3

4.4

4.5

4.6

4.7

4.8

4.9

of i nterest

A Tenderer s h t
sidered to h a\

a
di squaliyed. A
process, if the @nderer:

a) Directly or indirectly controls, is controlled by or is under common control with another
Tenderer; or

b) Receives or has received any direct or indirect subsidy from another Tenderer; or
c) Has the same legal representative as another Tenderer; or

d) Has a relationship with anoth&enderergdirectly or through common third parties, that puts it
i n a posi ti ofMendemf anothggTlemderer@r tihempuence the d
Procuring Entity regarding this Tendering process; or

e) oranyofitsaf yl i ates participated as a consul tar
speciycations of the Plant and Temdetomal | at i c
ff or any of its afyliates has beeurnghBnttyasd (or

Project Manager for the Contract implementation; or

g) would be providing goods, works, or nroansulting services resulting from or directly related
to consulting services for the preparatior

TDSITT
2.1 that it provided or were provided by
controlled by, or is under common control

h) has a close business or family relationship with a professional staff of the ProcuringMBotity
(i) are directly or indirectly involved in the preparation of the Tendering document or
speciycations of Tehderev&luation pracess of suehrCdntraxtr or (ii)h e
would be involved in the i mplementation o
stemming from such relationship has been resolved in a manner acceptable to the Procurin
Entity.

A tenderer shall notebinvolved in corrupt, coercive, obstructive or fraudulent practice. A tenderer that is proven
to have been involved in any of these practices
contract

A yrm that i s a TIliyordeal¥ menbear)ishat reotr pariicipadei ay a Tebnderer or as JV
member in more than one Tender except for permitted alternative Tenders. Such participation shall result in tr
di squaliycation of all Tender s deqnotwhitithe partitipaton ofa m
Tenderer as subcontractor in another Tender or o

A Tenderer may have the nationality of any country, subject to the restrictions pursuant to ITT 4.9. A Tenderel
shall ke deemed to have the nationality of a country if the Tenderer is constituted, incorporated or registered i
and operates in conformity with the provisions of the laws of that country, as evidenced by its articles of
incorporation (or equivalent documenfsonstitution or association) and its registration documents, as the case
may be. This criterion also shall apply to the determination of the nationality of proposed subcontracters or sub
consultants for any part of the Contract including related Services

A Tenderer that has been debarred by the PPRA sh
Tender for, propose for, ynancially or otherwise,
The |ist of evidaalsisavdilabferatrP®RAaNfelobitew.ppra.go.ke

Tenderers that are stad®ned enterprises or institutions in Kenya may be eligible to compete and be awarded

a Contract(s) only if they can establishthahey (i) are | egally and ynanc
commercial law, and (iii) are not under supervision of the Procuring Entity.

Firms and individuals may be ineligible if so i
regulatons, Kenya prohibits commercial relations with that country; or (b)by an act of compliance with a
decision of the United Nations Security Council taken under Chapter VIl of the Charter of the United Nations,
Kenya prohibits any import of goods or contmagtof works or services from that country, or any payments to
any country, person, or entity in that country. Where the procurement is implemented across jurisdictiona
boundari es, then exclusion of a yr m aoycountrydhaywe d u a
applied to that procurement across other countries involved.


http://www.ppoa.go.ke/

4.10Foreign tenderers are required to source at least forty (40%) percent of their contract inputs (in supplies
subcontracts and labor) from national suppliers and contractotkisTend, a foreign tenderer shall provide in
its tender documentary evidence that this requirement is met. Foreign tenderers not meeting this criterion wi

be automatically disqualiyed. | nf or mat ihiscondticmggu i r
me t shall be provided in for t hi s EVALWATIGNSAND i s I
QUALI FI CATI ON CRITERI A, Item 90.

4.11Pursuant to the eligibility requirements of ITT 4.10, a tender is considered a foreign tenderer, if it is registerec
in Kenya, has less than 51 percent ownership by nationals of Kenya and if it does not subcontract foreig
contractors more than 10 percent of the contract price. JVs are considered as foreign tenderers if the individu
me mber yr ms ar e havelgss than 8lrpercent ownerdip loy ywationals of Kenya. The JV shall
not subcontract to foreign yrms more than 10 per

412The Competition Act 2010 requires that yrms wi sl
prevent, distort or lessen competition in provision of services are prohibited unless they are exempt in
accordance with the provisions of Section 25 of the Act. JVs will be required to seek for exemption from the
Competition Authority of Kenya. Exemption shalbt be a condition for tender, but it shall be a condition of
contract award and signature. A JV tenderer shall be given opportunity to seek such exemption as a conditic
of award and signature of contract. Application for exemption from the Competititthhorty of Kenya may
be accessed from the websiterw.cak.go.ke

413A Kenyan tenderer shal/l provide evidence of havi
cl earance certi yctatyec adtre tiasxs ueexde nbpyt itohne ckeernya Reve

5. Eligible goods, Plant and equipment for Installation Services

5.1 The Plant and equipment for Installation Services to be supplied under the Contract may have their origin i
any eligible country.

5.2 Forpurposesdf TT 5.1 above, forigind means the place wh
grown, produced or manufactured, and from which the services are provided. Plant components are produce
when, through manufacturing, processing, or substamtialajor assembling of components, a commercially
recognized product results that is substantially in its basic characteristics or in purpose or utility from its
components.

5.3 Any goods, works and production processes with characteristics that have bassddscthe relevant national

environmental protection agency or by other competent authority as harmful to human beings and to th
environment shall not be eligible for procurement.

B. Contents of Tendering Document

6. Sections ofTendering Document

6.1 The Tendeng document consists of Parts 1, 2, and 3, which include all the sections intslated
and should be read in conjunction with any Addenda issued in accordance with ITT 10.


http://www.cak.go.ke/

PART 1 - Tendering Procedures

i)  Section { Instructions toTenderers (ITT)

i)  Section l}TenderData Sheet (TDS)

iii) SectionlltFEval uati on and Qualiycation Criteria
iv) Section IMTendering Forms

v)  Section V Eligible Countries

vi)  Section V} Fraud and Corruption

PART 2 - Procuring Entity's Requirements
vii) Section VIFProcuring Efity's Requirements

PART 3 - Conditions of Contract and Contract Forms
viii) Section VIIF General Conditions of Contract (GCC)
iX) Section IX Special Conditions of Contract (SCC)
X)  Section X% Contract Forms

6.2 The Invitation to Tender Notice issued by the ProcuEntty is not part of the Tendering document.

6.3 Unless obtained directly from the Procuring Entity, the Procuring Entity is not responsible for the
compl eteness of the document, responselendéro r
meeting (f any), or Addenda to the Tendering document in accordance with ITT 10. In case of any
contradiction, documents obtained directly from the Procuring Entity shall prevail.

6.4 TheTenderei s expected to examine all i nistherTanddringo n s
document and to furnish with iffenderall information or documentation as is required by the
Tendering document.

7. Site Visit

7.1 TheTendererat the Tenderer's own responsibility and risk, is encouraged to visit and examine the Site
of the Required Services and its surroundings and obtain all information that may be necessary fo
preparing thél'enderand entering into a contract for the Services. The costs of visiting the Site shall
be at the Tenderer's own expense.

8. Pre-Tender Meeting and apre-arranged pretender visit of the site of the works

8.1 The Procuring Entity shall specify in thi®S if a pretender conference will be held, when and where.
The Procuring Entity shall also specify in thBS if a prearranged pretender visit of the sitetloé
works will be held and when. The Tenderer's designated representative is invited to attend a pre
arranged pretender visit of the site of the works. The purpose of the meeting will be to clarify issue:
and to answer questions on any matter that magibed at that stage.

8.2 The Tenderer is requested to submit any questions in writing, to reach the Procuring Entity not late
than the per iT8beforpthenmegtiogd i n t he

8.3 Minutes of the prélender meeting and the pagranged pretender visit diig site of the works, if
applicable, including the text of the questions asked by Tenderers and the responses given, togetr
with any responses prepared after the meeting, will be transmitted promptly to all Tenderers who hav
acquired the Tender Documerih accordance with ITT6.3. Minutes shall not identify the source of
the questions asked.

8.4 The Procuring Entity shall also promptly publish anonymized (no names) Minutes of {henater
meeting and the prarranged pretender visit of the site of the veorkat t he webpage



TDS. Any modiycation to the Tender Document s
Tender meeting shall be made by the Procuring Entity exclusively through the issue of an Addendun
pursuant to ITT10 and not thugh the minutes of the piieender meeting. Nonattendance at the pre
Tendetme et i ng wi | | not be aTeodarerse f or di squaliyc

9. Cl ar i y cEender batumerfts

9.1 ATenderer equi ri ng any TendeDodumentashall ecomactdhie Prochrieg Entity in
writing at the Procur i ngDSbonraigettsyenaquiriea dudng éhe gre s p
Tendermeeting and the prarranged pretender visit of the site of the works if provided for in
accordancewt h | TT8. 4. The Procuring Entity wil!/ r
provided that such request i s r EDSpriortoghe dendiinel at
for submission of tenders. The Procuring Entity shall fodwaopies of its response to all tenderers
who have acquired thEenderDocuments in accordance with ITT6.3, including a description of the
i nquiry but without i dent iTDg,ithe BrocuringsEntsyshalt aise .
promptlypubls h i ts response at {DbSe @®@bbphdethdent ay
changes to the essential elements of tiederDocuments, the Procuring Entity shall amend the
TenderDocuments appropriately following the procedure under ITT10.

10. Amendment of Tendering Document

10.1At any time prior to the deadline for submission of Tenders, the Procuring Entity may amend the
Tendering document by issuing addenda.

10.2Any addendum issued shall be part of the tendering document and shall be communiwvatedyin
to all who have obtained the tendering document from the Procuring Entity in accordance with ITT6.3.
The Procuring Entity shall also promptly publish the addendum on the Procuring Entity's webpage ir
accordance with ITT8.1.

10.3To give prospective Temders reasonable time in which to take an addendum into account in preparing
their Tenders, the Procuring Entity shall extend, as necessary, the deadline for submission of Tendel
in accordance with ITT24.Below.

C. Preparation of Tenders

11. Cost of Tendering

11.1TheTendereshall bear all costs associated with the preparation and submissionesfdes and the
Procuring Entity shall not be responsible or liable for those costs, regardless of the conductor outcorr
of the Tendering process.

12. Language ofTender

12.1The Tender,as well as all correspondence and documents relating tbetiderexchanged by the
Tendereand the Procuringntity, shall be written in the English language. Supporting documents and
printed literature that are part of thendemay be in aother language provided they are accompanied
by an accurate translation of the relevant passages in the English Language, in which case, for purpo:s
of interpretation of th&@endersuch translation shall govern.

13. Documents Comprising theTender

13.1The Tendershall comprise the following:
a) Form of Tender prepared in accordance with ITT 14.1;

b) Price Schedulexompleted in accordance with ITT 14 and ITT 19;

0  Tender Security or Tender Securing Declaration,in accordance with ITT 22;

d  Alternative Tender, if permissible, in accordance with ITT 15;

€) Authorization: wr i tten conyr mat i on TBendebo commizthen g t



Tendererjn accordance with ITT 23.3;

f) Eligibility of Plant and Installation Services: documentary evidence established in
accadance with ITT 16.1 that the Plant and Installation Services offered Gtiterein its
Tenderor in any alternativ&enderjf permitted, are eligible;

g TenderersEl i gi bi |l ity acdatuméntag levidgnceait acoordance with ITT
171 estabb hi ng the Tenderer's eligibility and
Tenderis accepted,

h)  Conformity: documentary evidence in accordance to ITT18 that the Plant and Installation
Services offered by theendereiconform to the Tenderingocument;

) Subcontractors list of subcontractors in accordance with ITT18.2; and
) Any other document required the TDS.

13.1 In addition to the requirements under ITT 13.1, Tenders submitted by a JV shall include a copy of th
Joint Venture Agreement exred in to by all members. Alternatively, a Form of intent to execute a
Joint Venture Agreement in the event of a successful Tender shall be signed by all members an
submitted with the Tender, together with a copy of the proposed Agreement. The Tehdkrer s
serialize pages of all tender documents submitted.

13.2 The Tenderer shall furnish in the FormTa&nderinformation on commissions and gratuitiesarfy,
paid or to be paid to agents or any other party relating td émder

14. Form of Tender and Price Schedules

14.1The Form ofTenderand Price Schedules shall be prepared, using the relevant forms furnished in
SectionlV, Tendering Forms. The forms must be completed as instructed in each form without any
alterations to the text, and no substitutes shalideepted except as provided under ITT 21.3. All
bl ank spaces shall be ylled in with the info

15. Alternative Tenders
15.1Unl ess ot her wiTD$ alterpatve Tegiderd shall not lie lcomsidered.

15.2When alternatives to the Time Schedule are explicitly invited, a statement to that effect will be
included in theTDS, and the method of evaluating different time schedules will be described in
Section 111, Evalwuation and Qualiycation Cri

15.3Except as wvided under ITT 15.4 below, Tenderers wishing to offer technical alternatives to the
Procuring Entity's requirements as described in the Tendering document must also provide: (i) a pric
at which they are prepared to offer a Plant meeting the Procunitity'& requirements; and (ii) all
information necessary for a complete evaluation of the alternatives by the Procuring Entity, including
dr awi ngs, design cal cul ati ons, technical S
installation methodology andther relevant details. Only the technical alternatives, if any, of the
Tenderer with the Best Evaluated Tender conforming to the basic technical requirements shall b
considered by the Procuring Entity.

15.4Nhen Tenderers are invited in th®Sto submitak r nat i ve techni cal sol u
the facilities, S u ¢ h TDO®s,aas wils thewniethod forbtleeir evaluationt, ang e d

described in Section VII, Procuring Entity's Requirements.

16. Documents Establishing the Eligibility ofthe Plant and Installation Services

16.1To establish the eligibility of the Plant and Installation Services in accordance with ITT 5, Tenderers
shall complete the country of origin declarations in the Price Schedule Forms, included inISgction
Tendering Fams.



17. Documents Establishing the Heéndeger bility and Qt

171To establish its eligibility and qualiycations
and Qualiycation Cr it er imationrdqlesed ihthacoresponding isfdinaatioh
sheets included in Section IV, Tendering Forms.

172Tenderers shall be asked to provide, as part o
ownership, as shall be required to determiiee t her , according to the cl ac
Entity a supplier or group of suppliers qualiy

the Procuring Entity i dent i firyrelaon i thepocuemént aadfor p
contract management processes, or a possibility of collusion between tenderers, and thereby help to prevent
corrupt i npuence in relation to the procur emen

17.3The purpose of the infoent i on described in I TT 15.1 above o

tenderer may have. There can be no circumstan
information relating to its tmweriegrtosuhderfake publidseaon n t
work and receive public sector funds. Thus, c¢
justiycation for a Tender e requiredfntoimiation an its oovnedsi s c |
and control.

17.4The Tenderer shall provide further documentary proof, information or authorizations that the Procuring Entit
may request in relation to ownership and control which information on any changes to the information whict
was provided by the teacer under ITT 15.1. The obligations to require this information shall continue for the
duration of the procurement process and contract performance and after completion of the contract, if any char
to the information previously provided may revealgconct of i nterest 1in relat
of the contract.

17.5All information provided by the tenderer pursuant to these requirements must be complete, current and accur
as at the date of provision to the Procuring Entity. In submittinghtbemation required pursuant to these
requirements, the Tenderer shall warrant that the information submitted is complete, current and accurate a:
the date of submission to the Procuring Entity.

17.6If a tenderer fails to submit the information requirethiege requirements, its tenderer will be rejected. Similarly,
if the Procuring Entity is unable, after taking reasonable steps, to verify to a reasonable degree the informati
submitted by a tenderer pursuant to these requirements, then the tendeejeidtde

17.7f information submitted by a tenderer pursuant to these requirements, or obtained by the Procuring Enti
(whet her through its own enquiries, through not
which could materialyand | mproperly beneyt t he toe cahteacte r
management process, then:

) i f the procurement process is still ongoi
procurement process,

i) if the contract has been awarded to teaterer, the contract award will be set aside,

i)  the tenderer will be referred to the relevant law enforcement authorities for investigation of
whether the tenderer or any other persons have committed any criminal offence.

17.8f a tenderer submits informatigoursuant to these requirements that is in complete, inaccurate or out
ofdat e, or attempts to obstruct the veriycati
unless the tenderer can show to the reasonable satisfaction of the Procuring &ndity thuch act
was not material, or was due to genuine error which was not attributable to the intentional act
negligence or recklessness of the tenderer.

18. Documents Establishing the Conformity of the Plant and Installation Services
18.1The Tenderer shafl ur ni sh the i nformation stipulated i

detail to demonstrate substantial responsiveness of the Tenderers' proposal to the work requiremel
and the completion time.



18.2For major items of Plant and Installation Serviesslisted by the Procuring Entity in Section lll,
Evaluation and Qualiycation Criteri a, whi ch
Tenderer shall give details of the name and nationality of the proposed Subcontractors, including
manufactures, for each of those items. In addition, the Tenderer shall include in its Tender information
establishing compliance with the requirement
Quoted rates and prices will be deemed to apply to whicheveoSwactor is appointed, and no
adjustment of the rates and prices will be permitted.

18.3The Tenderer shall be responsible for ensuring that any Subcontractor proposed complies with th
requirements of ITT 4, and that any plant, or services to be providée Bubcontractor comply with
the requirements of ITT 5 and ITT 15.1.

19. Tender Prices and Discounts

1991Unl ess ot her wi 3BS, Teqerarsi shad quote for the Bnére Plant and Installation
Services on a fAsingl e r e skl ihciudeialttyedConbraaters s .
obligations mentioned in or to be reasonably inferred from the Tendering document in respect of the
design, manufacture, including procurement and subcontracting (if any), delivery, construction,
installation and empletion of the Plant. This includes all requirements under the Contractor's
responsibilities for testing, prmmissioning and commissioning of the plant and, where so required
by the Tendering document, the acquisition of all permits, approvals anddi, etc.; the operation,
mai ntenance and training services and such o
document, all in accordance with the requirements of the General Conditions. Iltems against which n
price is entered by the Tendexll not be paid for by the Procuring Entity when executed and shall
be deemed to be covered by the prices for other items.

19.2Tenderers are required to quote the price for the commercial, contractual and technical obligation
outlined in the Tendering doment.

19.3Tenderers shall give a breakdown of the prices in the manner and detail called for in the Price Schedul
included in Section IV, Tendering Forms.

19.4Depending on the scope of the Contract, the Price Schedules may comprise up to the six (6) schedu
listed below. Separate numbered Schedules included in Section IV, Tendering Forms, from thos
numberedl1to4 below, shall be used for each of the elements of the Plant and Installation Services. T
total amount from each Schedule corresponding to an eleshéme Plant and Installation Services
shall be summarized in the schedule titled Grand Summary, (Schedule 5), giving the total Tender pric
(s) to be entered in the Form of Tender. Tenderers shall note that the plant and equipment included
Schedule Ns. 1 and 2 below exclude materials used for civil, building and other construction works.
All such materials shall be included and priced under Schedule No.4, Installation Services. The
Schedules comprise:

Schedule No. 1Plant (including Mandatory Sparauis) Supplied from Abroad

Schedule No. 2Plant (including Mandatory Spare Parts) Supplied from within Kenya
Schedule No. 3Design Services

Schedule No. 4Installation ServiceSchedule No. 5
Grand Summary (Schedule Nos.1t&hedule No. 6
Recommend# Spare Parts

19.5In the Schedules, Tenderers shall give the required details and a breakdown of their prices as follow
a) Plantto be supplied from a broad (Schedule No.1):

The price of the Plant shall be quoted onGlR med pl ace of desitini nat
the TDS,including all taxes payable in Kenya.

b) Plant manufactured within Kenya (Schedule No.2):
i)  The price of the plant shall be quoted on an EXW Incoterm basis (3 awso rfikesx, 0 fi e



f act orwa,roe hficeuxs-thes hoerl fii,oof fas applicabl e) ;

i)  Sales tax and all other taxes payable in Kenya on the plant if the contract is awarded to the
Tenderer; and

iii)  The total price for the item.
c) Design Services (Schedule No.3);

d) Installation Services shall be quoted separately (Schedule No.4) and shall include rates o
prices for | ocal transportation inthe TD&me d
insurance and other services incidental to delivery of the plant, ail, laontractor's
equipment, temporary works, materials, consumables and all matters and things of whatsoeve
nature, including operations and maintenance services, the provision of operations anc
mai ntenance manual s, tr aTendermgdocureentcas necesshrg r
for the proper execution of the installation and other services, including all taxes, duties, levies
and charges payable in Kenya as of twezight (28) days prior to the deadline for submission
of Tenders;

e) Recommended par e parts shal/l be quoted separat
subparagraph (a) or (b) above in accordance with the origin of the spare parts.

19.6 The terms EXW, CIP, and other similar terms shall be governed by the rules prescribed in the currer

edition of Incoterms, published by theTDSnt er
197The prices shalll be eitheriDS¥xed or adjustabl
1981 n the case of Fixed Price, prices quedased |

performance of the contract and not subject to variation on any account. A Tender submitted with al
adjustable price quotation will be treated as-responsive and rejected.

19.9 In the case of Adjustable Price, prices quoted by the Tenderer stzalbjeet to adjustment during
performance of the contract to repect change
and contractor's equi pment i n accordance Wwi
Appendix to the Contract Agreement A Tender submitted with a
rejected, but the price adjustment will be treated as zero. Tenderers are required to indicate the sour
of labor and material indices in the corresponding Form in Section IV, Tendering Forms.

19.10If so indicated in ITT 1.1, Tenders are being invited for individual lots (contracts) or for any
combination of lots (packages). Tenderers wishing to offer any price reduction (discount) for the
award of more than one Contract shall specify in their Forfiienflerthe price reductions applicable
to each package, or alternatively, to individual Contracts within the package, and the manner in whicl
the price reductions wilpply.

19.11Tenderers wishing to offer any unconditional discount shall specify in themn B6Tenderthe
offered discounts and the manner in which price discountsappll.

20. Currencies of Tenderand Payment

20.1 The currency(ies) of the Tender and the currency@épayments shall be the same. The Tenderer
shall quote in the currency of Kenya the portion of the Tender price that corresponds to expenditure
incurred in the currency of TB®nya, unless ot

20.2 The Tenderer may express the Tengigce in any currency. If the Tenderer wishes to be paid in a
combination of amounts in different currencies, it may quote its price accordingly but shall use no
more than three foreign currencies in addition to the currency of Kenya.

21.  Period of Validity of Tenders

21.1 Tendershall remain valid for th&endeValidityp e r i o d irstiped @S ThesTenderValidity period starts
from theTendersubmission deadline (as prescribed by the Procuring Entity in accordance with ITT 23.1). A
Tendervalid for a shorteperiod shall be rejected by the Procuring Entity asnesponsive.



21.2 In exceptional circumstances, prior to the expiration of the Tender validity period, the Procuring Entity may reques
Tenderers to extend the period of validity of their Tenders. Thuestand the responses shall be made in writing.
If a Tender Security is requested in accordance with ITT 20, the Tenderer granting the request shall also extel
the Tender Security for twengight (28) days beyond the deadline of the extended valigitgdh A Tenderer
may refuse the request without forfeiting its Tender Security. A Tenderer granting the request shall not be require
or permitted to modify its Tender, except as provided in ITT 19.3.

2131 f the award i s del ajybe(lb6)days besondothee expity df the ixittaleTendar valiglity y f
period, the Contract price shall be determined as follows:

a) Inthecaseof x e d qontracts,ehe Contract price shall be Teademprice adjusted by the factor
or factointheTeci yed

b) Inthe case o&djustable pricecontracts, no adjustment shall be made; or
c) in any caseJenderevaluation shall be based on ffenderprice without taking into consideration the
applicable correction from those indicated above.

22, Tender Security

22.1 TheTenderer shall furnish as part of ftender either a TendeBecuring Declaration or BenderSecurity as
s p e c in the TDS, in original form and, in the case ofT&nderSecurity, in the amount and currency
S p e cin theTdS.

22.2 A TenderSecuring Declation shall use the form included in Section IV Tendering Forms.

223 IfaTenderSecur ity i s speci yeTéndpsecurdystamlhbe ademand gudarant2edin ahy,
of the following forms at the Tenderer's option:
a) cash;
b) abank guarantee;

c) aguarantee by an insurance company registered and licensed by the Insurance Regulatory Authority
listed by the Authority; or

d a guarantee issued by a ynanci al institution
22.41f a Tender Security or dendefSecuri ng Decl aration is speciyed

accompanied by a substantially responsive Tender Security or T&eelaing Declaration shall be rejected by
the Procuring Entity as neresponsive.

225 If a Tender Security isspgce d pur suant to | TT 20. 1, the Tender
returned as promptly as possible upon the successful Tenderer's furnishing of the Performance Security pursu;
to ITT 47.

22.6 The Tender Security of the successful Tenderett beateturned as promptly as possible once the successful
Tenderer has signed the Contract and furnished the required Performance Security.
22.7 The TendeBecurity may be forfeited or the Tend&ecuring Declaration executed:

a) If a Tenderer withdraws itfenderduring the period ofenderv al i di ty speciyed by
the Form ofTender;or

b)  If the successful Tenderer fails to
i)  Sign the Contract in accordance with ITT 47; or
i) Furnish a performance security in accordance with ITT 48.

22.8 Where the TendeBecuring Declaration is executed the Procuring Entity will recommend to the PPRA to debars
the Tenderer from participating in public procurement as provided in the law.

22.9 The Tende6ecurity or the Tende®ecuring Declaration of a JV sha# im the name of the JV that submits the
TenderlIf the JV has not been legally constituted into a legally enforceable JV at the time of Tendering, the
TenderSecurity or thelenderSecuring Declaration shall be in the names of all future members as imamed
the Form of intent referred to in ITT 4.1and ITT 11.2.

10



23. Format and Signing of Tender

23.1 The Tenderer shall prepare one original of the documents comprising the Tender as described in ITT 11 and clea
mar k it AOriginal . 0 Alibaccordantei witle ITTT18, reloak besclearlyi niarked e r
ifnAl ternati veo. I n addition, the Tenderer shalll S |
clearly mark them ACopy. o0 I n the everes thedigna shal di
prevail.

232 Tenderers shalll mar k as ACONFI DENTI ALO informati
This may include proprietary information, trade

23.3 The aiginal and all copies of the Tender shall be typed or written in indelible ink and shall be signed by a persor
duly authorized to sign on behalf of the Tender e
S p eci y adsandrshalt bettached to the Tender. The name and position held by each person signing the
authorization must be typed or printed below the signature. All pages of the Tender where entries or amendmer
have been made shall be signed or initialed by the person sieifignder.

23.4 In the case that the Tenderer is a JV, the Tender shall be signed by an authorized representative of the JV on be
of the JV, and so as to be legally binding on all the members as evidenced by a power of attorney signed by th
legally auhorized representatives.

23.5 Any interlineations, erasures, or overwriting shall be valid only if they are signed or initialed by the person signing
the Tender.

D. Submission and Opening offenders
24.  Submission, Sealing and Marking énders

24.1 The Tenderer shatleliver theTenderin a single, sealed envelope (one (1) envelope process). The Tenderer
shall place the following separate, sealed envelopes:
Inner Envelops:
a In an envelope mar ked A ORI GI| Temdras desaibed in [dI4;and me n
b) In an envel ope mar ked ACOéendeEddd, al | required
c) If alternativeTendersare permitted in accordance with ITT 13, and if relevant:
i) In an envelope markdtl OR | GIiALRERNATIVE TENDERO t h eTerwédranér nat i ve
i) inthe envelope maekd i CORUTERBIATVETENDERO al | required cofj

Tender.

The inner envelopes shall:
a) Bearthe name and address of the Tenderer;
b) Be addressed to the Procuring Entity in accordance with ITT 23.1;
c) Bear t he s pe coftliscTendedirg procesp imdicatéd anraccordance with ITT 1.1; and
d) Bear a warning not to open before the time and dafédinderopening.

The outer envelope (s) in which the inner envelops are enclosed shall:
a) Be addressed to the Procuring Entity in adeace with ITT 23.1;
b) Bear the speciyc identiycation of this Tender
c) Bear a warning not to open before the time and dafédinderopening.
24.2 If all envelopes are not sealed and marked as required, the Procuring Entity will assume no responsibility fo

the misplacement or premature opening offteeder Tenderghat are misplaced or opened prematurely will
not be accepted.

25. Deadline for Submision of Tenders

25.1 Tenders must be received by the Procuring Entity at the address and no later than the date and time indicat
in the TDS. When so s pBScTeyderels shali hatehthe option of submitting their Tenders

11



25.2

26.1

27.1

27.2

27.3

28.1

28.2

28.3

28.4

electronically. Tenderers Bmitting Tenders electronically shall follow the electronic Tender submission
procedures 3$DSeciyed in the

The Procuring Entity may, at its discretion, extend the deadline for the submission of Tenders by amendin
the Tendering document in accordamdgéh ITT8, in which case all rights and obligations of the Procuring
Entity and Tenderers previously subject to the deadline shall thereafter be subject to the deadline as extende

Late Tenders

The Procuring Entity shall not consider aignderthat arives after the deadline for submission of Tenders,
in accordance with ITT 23. Anyenderreceived by the Procuring Entity after the deadline for submission of
Tendersshall be declared late, rejected, and returned unopenedTerterer.

Wi thdrawal , Substit ufendems, and Modiycation of

A Tenderer may withdraw, substitute, or modify Tesnderafter it has been submitted by sending a written
notice, duly signed by an authorized representative, and shall include a copy of the authorization in accordan
with ITT 21.3, (except that withdrawal notices do not require copies). The correspondingusoisbr

mo d i y c at Tendemustfaccampany the respective written notice. All notices must be:

a) prepared and submitted in accordance with ITT 21 and ITT 22 (except that withdrawals notices do nof
require copies), and in addition, the respectiveeenvo pes s hal | be clearly
ASubstitution, o6 AModiycationodo; and

b) received by the Procuring Entity prior to the deadline prescribed for submission of Tenders, in
accordance with ITT 23.

Tenders requested to be withdrawn in accordance WitB3.1 shall be returned unopened to the Tenderers.

No Tender may be withdrawn, substituted, or modi
Tendersand the expiration of the periodbéndev al i di ty speci yed rhofTenderer Ter
any extension thereof.

Tender Opening

Except as in the cases speciyed in ITT24 and | T°
in accordance with ITT26.5 allenderseceived by the deadline at the date, time and plaee s i irytleed
TDSin the presence of Tenderers' designated repr ¢

electronicTenderopening procedures required if electronic Tendering is permitted in accordance with ITT
23.1, shal linthedDXs speciyed

First, the written notice of wi thdrawal in the
and the envelope with the corresponding Tender shall not be opened, but returned to the Tenderer. No Tenc
withdrawal shall be permitted unless ttmresponding withdrawal notice contains a valid authorization to
request the withdrawal and is read out at Tender opening.

Next, envelopes marked ASubstitutionodo shal]l be
Tender being substitutednd the substituted Tender shall not be opened, but returned to the Tenderer. No
Tender substitution shall be permitted unless the corresponding substitution notice contains a valic
authorization to request the substitution and is read out at Tenden@peni

Next , envel opes marked fAModiycationo shall be o
Tender modi ycation shal/l be permitted wunless t
authorization to requeudtTenderoopemmgdi ycati on and i s

28.5 Next, all remaining envelopes shall be opened one at a time, reading out: the name of the Tenderer and t

28.6

28.7

12

Tender Price(s), including any discounts and alternative Tenders, and indicating whether there is e
modi ycat i ormpralisénee ofparTendee Security or Ter@kruring Declaration, if required; and
any other details as the Procuring Entity may consider appropriate.

Only Tenders, alternative Tenders and discounts that are opened and read out at Tender opening shall
considered further. The Form of Tender and the Price Schedules are to be initialed by representatives of tt
Procuring Entity attending Tenl®®r opening in the

The Procuring Entity shall neither discuss the merits of any Teraereject any Tender (except for late



28.8

28.9

29.1

29.2

29.3

30.1

30.2

3L

31.1

32.1

32.2
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Tenders, in accordance with ITT 24.1).

The Procuring Entity shall prepare a record offteederopening that shall include, as a minimum:
a) The name of the Tenderer and whether there is a withdrawal, substitationpjmo d i ycat i on;
b) TheTenderPrice, per lot if applicable, including any discounts;
c) Any alternative Tenders; and
d) The presence or absence dfemderSecurity or a TendeBecuring Declaration.
e) Number of pages for each tender

The Tenderers' representativesondre present shall be requested to sign the record. The omission of a
Tenderer's signature on the record shall not invalidate the contents and effect of the record. A copy of th
record shall be distributed to all Tenderers.

Evaluation and Comparson of Tenders
Conydential ity

Information relating to the evaluation of Tenders and recommendation of contract award, shall not be disclose
to Tenderers or any other persons not ofycially
Intention to Award the Contract isattsmitted to all Tenderers in accordance with ITT 42.

Any effort by a Tenderer to inpuence the Procur.i
decisions may result in the rejection of its Tender.

Notwithstanding ITT 27.2, from thentie of Tender opening to the time of Contract Award, if any Tenderer
wishes to contact the Procuring Entity on any matter related to the Tendering process, it should do so in writing

Clari ychrenderon of

Toassist in the examination, eval uati on, and com
the Procuring Entitynay,at it s di screti on, ask denderAlhegncdraar yfc
submitted by a Tenderer that is notr@sponse to a request by the Procuring Entity shall not be considered.
The Procuring Entity's request for clariycation
substance of th&endershall be sought, offered, or permitted, extei conyr m t he corr e
errors discovered by the Procuring Entity in the evaluation of the Tenders, in accordance with ITT32.

I f a Tenderer does n olendey thevdiated &d tane aset in thec Paoturirg Estity'o f
reqe st f or c ITendemaycharejectech , it s

Deviations, Reservations, and Omissions

During the evaluation of Tenders, the foll owing
a) Deviationdo is a departure from the requireme

A
b) A Re s er igthd setiing af limiting conditions or withholding from complete acceptance of the
requirements speciyed in the Tendering docume

c) AOmMi ssiond is the failure to submit part or a
Tendering document

Determination of Responsiveness

The Procuring Entity's determination of a Tender's responsiveness is to be based on the contents of the Ten
itself, as deyned in I TT 11.

A substantially responsiv&enderis one that meets the requirements of thadBeing document without
material deviation, reservation, or omission. A material deviation, reservation, or omission is one that:
a) If accepted, would:

i) Affect in any substantial way the scope, quality, or performance of the Plant and Installation
Services peci yed in the Contract; or

i) Limit in any substantialvay,in consistent with the Tendering document, the Procuring Entity's
rights or the Tenderer's obligations under the proposed Contract; or

by i f rectiyed, woul d unf ai rother Teaderére mesentindisebstantiathyp e t



32.3

32.4

33.1

33.2

33.3

34.1

34.2

34.3

34.4

34.5

35.1
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responsive Tenders.

The Procuring Entity shal./l examine the technica
requirements of Section VII, Procuring Entity's Requirements have been met withonatmal deviation,
reservation, or omission.

If a Tenderis not substantially responsive to the requirements of the Tendering document, it shall be rejectec
by the Procuring Entity and may not subsequently be made responsive by correctionaiétied deviation,
reservation, or omission.

Nonmaterial Non-conformities

Provided that a Tender is substantially responsive, the Procuring Entity may waive any nonconformity in the
Tender.

Provided that a Tender is substantially responsive, the Procuring Entity may request that the Tenderer subn
the necessary information or documentation, within a reasonable period of time, to rectify nonmaterial non
conformities in thelenderrelated © documentation requirements. Requesting information or documentation
on such nortonformities shall not be related to any aspect of the price dfethéer Failure of the Tenderer

to comply with the request may result in the rejection oféisder.

Provided thatalendei s substantially responsive, the Procur
norrconformities related to theenderPrice.Tothis effect, thél'enderPrice shall be adjusted, for comparison
purpose®nly,t o r e p e cof a miskirg orpowi ocnef or mi ng i tem or compone
in the TDS.

Correction of Arithmetical Errors

Provided that the tender is substantially responsive, the Procuring Entity shall correct arithmetical errors ol
the following basis:

i) If there is a discrepancy between the unit price and the total price that is obtained by multiplying the
unit price and quantity, the unit price shall prevail and the total price shall be corrected, unless in the
opinion of the Procuring Entity there is aovious misplacement of the decimal point in the unit
price, in which case the total price as quoted shall govern and the unit price shall be corrected;

ii) Ifthere is an error in a total corresponding to the addition or subtraction of subtotals, the subtotals
shall prevail and the total shall be corrected; and

i) I'f there is a discrepancy between words and
amount expressed in words is related to an ar
prevail subject to (a) and (b) above.

Any error detected if considered a major deviation that affects the substance of the tender, shall lead t
di squaliycat i on-regpbnsivie.iThe method df eleternanig thecemor as a major deviation
shd |l be speéelPS.yed in the

Corrected tender prices shall not be used in the evaluation of tenders, comparison of tender prices.

The Procuring Entity shall calculate the difference between the corrected price and tender price and work ot
the percentagdifference, which will be plus or minus tender price as the case may be; [i.e. (corrected tender
pricei tender price)/ tender price X100]. This percentage difference between corrected tender price and tendk
price may be used to determine if the erradestected is considered a major deviation that affects the substance
of the tender.

On award of contract, al | payment valuation cer:

based on rates in the Bill of Quantities will be adjusted loylsu a per cent age speciye
contractor is not paid less or more relative to the contract price which would be the tender price.

Conversion to Single Currency

For evaluation and comparison purposes, the currency(ies) dfetigershall be converted into a single
currency imattkeTPeci yed



36. Margin of Preference

36.1 A margin of preference may be allowed on locally manufactured goods (plant and equipment) only when the
contract is open to international tendering, where the tender is likely to attract foreign goods and where th
contract exceedsinthhRegulationseshol d speci yed

362 A margin of preference shall nTS be all owed unl e

36.3 Contracts procured on basis of international tendering and competition shall not be subject to reservation
exclusivel/ speciyc hagndopaispns livingwitredisabilitpp men, vy ou't

364Where it is intended to reserve a contract to a
EnterprisesWomenEnterprisesYouth Enterprises and Enterprises of persons living with disability, @s th
case may be), and who are appropriately registered as such by a competent authority, a procuring entity sh
ensure that the invitation to tender speciycally
group are eligible to tendemlendershall be reserved to only one group. If not so stated inrémeler
documents, the invitation to tender will be open to all interested tenderers.

37. Evaluation of Tenders

37.1 The Procuring Entity shall use the criteria and methodologies listed in this ITT and Section Ill, Evaluation and

Qualiycation criteria. No other evaluation crite
and methodologies the Protwg Entity shall determine the Best Evalualemhder.This is theTenderof the
Tenderer that meets the qualiycation criteria anr

a) Most responsive to the Tendering document; and
b)  The lowest evaluated cost.

37.2 Technical Evaluation. The Procuring Entity will carry out a detailed technical evaluation of émeleranot
previously rejected to determine whether the technical aspects are incompliance with the Tendering documer
TheTendelthat does not meet minimum acceptatiindards of completeness, consistency and detail, and the
speciyed minimum (or maxi mum, as the case may be
be rejected for nenesponsiveness. In order to reach its determination, the Procuring Efitéxamine and
compare the technical aspects of Tleaderson the basis of the information supplied by the Tenderers, taking
into account the following:

a) Overall completeness and compliance with the Procuring Entity's Requirements; conformity of the

Pant and Installation Services offered with s
the speciyed minimum (or maxi mum, as the case
guar ant ee, as indicatednihlltheE®Balcayicani and

suitability of the Plant and Installation Services offered in relation to the environmental and climatic
conditions prevailing at the site; and quality, function and operation of any process control concept
included in theTender;

b) type, quantity and lorterm availability of mandatory and recommended spare parts and maintenance
services; and

c) otherrelevant factors,&ny,l i st ed i n Section I 11, Eval uati on
37.3 Where alternative technicablutions have been allowed in accordance with ITT 13, and offered by the
Tendererthe Procuring Entity will make a similar evaluation of the alternatives. Where alternatives have not
been allowed but have been offered, they shall be ignored.
37.4 Economic Ewaluation. Toevaluate &enderthe Procuring Entity shall consider the following:

a) theTendermrice, excluding provisional sums and the provisioanif,for contingencies in the Price
Schedules;

b)  price adjustment due to discounts offered in accordantbel TT 17.11;
c) price adjustment due t-confognitiasintaccgrdabce with TO31.3;mat er

d) converting the amount resulting from applying (a) to (c) above, if relevant, to a single currency in
accordance with ITT 33; and

e) theevaluationdct or s irstedBSayneld i n Section |11, Eval uat |

37.5 If price adjustment is allowed in accordance with ITT 17.7, the estimated effect of the price adjustment
provisions of the Conditions of Contract, applied over the gdesfoexecution of the Contract, shall not be
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taken into account in Tender evaluation.

37.6 In the case of multiple contracts or lots, Tenderers are allowed to tender for one or more lots and th
methodology to determine the lowest evaluated cost of thedotréct) and for combinations, including any
discounts offered in the Form®énderj s speciyed in Section |11, Eval

38 Comparison of Tenders

38.1 The Procuring Entity shall compare the evaluated costs of all substantially resparsieesestablished in
accordance with ITT 35.4 to determine frenderthat has the lowest evaluated cost.

39.  Abnormally Low Tendersand Abnormally High Tenders

39.1 An Abnormally Low Tender is one where the Tender price, in combination with other elements of the Tender,
appears so low that it raises material concerns as to the capability of the Tenderer to perform the Contract f
the offered Tender Price or that genuinepetition between Tenderers is compromised.

392 1 n the event of identiycation of a potentially A
clariycations from the Tenderer, includinwthel et a
subject matter of the contract, scope, proposed methodology, schedule, allocation of risks and responsibilitie
and any other requirements of the Tendering document.

39.3 After evaluation of the price analyses, in the event that the Procuring &etiéymines that the Tenderer has
failed to demonstrate its capability to deliver the contract for the offered tender price, the Procuring Entity
shall reject the Tender.

39.4 An abnormally high price is one where the tender price, in combination with otisiteent elements of the
Tender, appears unreasonably too high to the extent that the Procuring Entity is concerned that it (the Procuril
Entity) may not be getting value for money or it may be paying too high a price for the contract compared
with marke prices or that genuine competition between Tenderers is compromised.

39.5 In case of an abnormally high tender price, the Procuring Entity shall make a survey of the market prices
check if the estimated cost of the contract is correct and review the TBodements to check if the
speciycations, scope of work and conditions of ¢
Procuring Entity may also seek written clariycat
The Procung Entity shall proceed as follows:

i) If the tender price is abnormally high based on wrong estimated cost of the contract, the Procuring
Entity may accept or not accehie tender depending on the Procuring Entity's budget considerations.

i) fspeciycations, scope of work and/ or conditio
tender prices, the Procuring Entity shall reject all tenders and may retender for the contract based o
revi sed estimates, s p ewndtionsoldontrach & the caseanpyedbe.o f wo

39.6 If the Procuring Entity determines that thenderPrice is abnormally too high becaugenuine competition
between tenderers is compromigetten due to collusion, corruption or other manipulatiprike Procurig
Entity shall reject allTendersand shall institute or cause competent Government Agencies to institute an
investigation on the cause of the compromise, before retendering.

40. Unbalanced or Front LoadedTenders

40.1 If the Tender that is evaluated as the IstMevaluated cost is, in the Procuring Entity's opinion, seriously
unbal anced or front | oaded the Procuring Entity
Clariycations may include det ai | efthepandecpacesamthetiey s e
scope of works, proposed methodology, schedule and any other requirements of the Tendering document.

40.2 After the evaluation of the information and detailed price analyses presentedTmsntererthe Procuring
Entity may:
a) Accept theTender;or

b)  If appropriate, require that the total amount of the Performance Security be increased, at the expense
of theTendererfo a level not exceeding twenty percent (10%) of the Contract Price; or

c) Reject theTender.
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41.  Eligibilityand Qu al i yc atTendener of t he

41.1 The Procuring Entity shall determine to its satisfaction whether the Tenderer that is selected as havin
submitted the lowest evaluated cost and substantially responsive Tender is eligible and meets the qualifyin
criteriaseci yed in Section 111, Evaluation and Qualiy

41.2 The determination shall be based upon an examination of the documentary evidence of the Tenderer
gualiycations submitted by the Tenderer, eptar s u:
consideration the qualiycations of other yrms s
subcontractors (other than Specialized Subcontractors if permitted in the Tendering document) or any othe
yrm (s) diffeaeent from the Tend

41.3 An afyrmative determination shall be a prerequi
determination shall result in disqualiycation of
to the Tenderer who offers almtantially responsive Tender with the next lowest evaluated cost to make a
similar determination of that Tenderer's qualiyc

41.4 The capabilities of the manufacturers and subcontractors proposed in its Tender to be usédbgeter
with the Lowest Evaluated Tender for identiyed 1
acceptability in accordance with Section I 11, E v
be conyr med imentbétwean the parties, as ieeded. Should a manufacturer or subcontractor be
determined to be unacceptable, Teademwill not be rejected, but the Tenderer will be required to substitute
an acceptable manufacturer or subcontractor without any charthe Tenderprice. Prior to signing the
Contract,

The corresponding Appendix to the Contract Agreement shall be completed, listing the approved
manufacturers or subcontractors for each item concerned.

42.  Procuring Entity's right to Accept Any Tenderand to Reject Anyor All Tenders

42.1 The Procuring Entity reserves the right to accept or rejectangerand to annul the Tendering process and
reject allTendersat any time prior to Contraétward, without there by incurring any liability to Tenderers. In
case of annulment, dallenderss u b mi t t e d a Metdersepudties skat fze Ipromptly returned to the
Tenderers.

E. Award of Contract

43.  Award Criteria

43.3 Subject to ITT 40, the Procuringnfity shall award the Contract to the successful Tenderer. This is the
Tenderer whose Tender has been determined to be the Lowest Evaluated Tender. This is the Tender of t
Tenderer that meet s t heTengahaslbées determingmbe: cr i t er i a ar

a) Substantially responsive to the Tendering Document; and
b)  The lowest evaluated cost

44, Notice of Il ntention to EntAwasd i nt o a Contract/ N

44.1 When a Standstill Period applies, it shall commence when the Procuring Entity has transmitted to eacl
Tenderer t he Not iAwardtheiContractaofthe busccessimridéresnh e¢ oNot i yc a't
Intention toAward shall contain, at a mininm, the following information:

a) The name and address of the Tenderer submitting the sucdessfer;
b)  The Contract price of the successfehder;

c) A statement of the reason (s) thender(of the unsuccessful Tenderer to whom the Form is
addressed) wamsuccessful, unless the price information in ¢) above already reveals the reason;

d) The expiry date of the Standstill Period; and
e) Instructions on how to request a debrieyng an

45,  Standstill Period

451 The Contract shall not be signed earlier than th
tender to launch a complaint. Where only one Tender is submitted, the Standstill Period shall not apply.
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45.2

46.1

46.2

41.

47.1

48.1

48.2

48.3

48.4

49,

49.1

49.2

0.

Where a Standstill Period apgieit shall commence when the Procuring Entity has transmitted to each
Tenderer the Notiycation of I ntenfenderer. t o Enter i

Debrieyng by the Procuring Entity

On receipt of the Pr o centiontoEnteriEntotaiCdantyact sefeiked to in fT€ 48fan o r
unsuccessful tenderer may make a written request
concerns regarding their tender. TheyWwe otcdays ngf E
of the request.

Debrieyngs of unsuccessful Tenderers may be don
costs of attending such a debrieyng meeting.

Letter of Award

Prior to the expiry of th&endeValidtyPer i od and wupon expiry of the St
upon addressing a complaint that has been yled w
the Letter of Award to the successfulendererThe letter of award shatbquest the successful tenderer to
furnish the Performance Security within 21 days of the date of the letter.

Signing of Contract

Upon the expiry of the fourteen days of the Noti
meeting tleir respective statutory requirements, the Procuring Entity shall send the successful Tenderer the
Contract Agreement.

Within fourteen (14) days of receipt of the Contract Agreement, the successful Tenderer shall sign, date, an
return it to the ProcurgnEntity.

The written contract shall be entered into with
expiry of the tender validity period

Notwithstanding ITT 46.2 above, in case signing of the Contract Agreement is prevented byany ex
restrictions attributable to the Procurigtity, to the country of the Procuririgntity, or to the use of the Plant

and Installation Services to be supplied, where such export restrictions arise from trade regulations from
country supplying thosBlant and Installation Services, the Tenderer shall not be boundTenderalways
provided, however, that the Tenderer can demonstrate to the satisfaction of the Procuring Entity that signin
of the Contact Agreement has not been prevented by anyfatikgence on the part of the Tenderer in
completing any formalities, including applying for permits, authorizations and licenses necessary for the
export of the Plant and Installation Services under the terms of the Contract.

Performance Security

Within twentyone (21) days of the receipt of the Form of Acceptance from the Procuring Entity, the successful
Tenderer shall furnish the Performance Security in accordance with the General Conditions GCC 13.3, subje
to ITT 38, using for that purpose therfd@emance Security Form included in Section X, Contract Forms, or
another form acceptable to the Procuring Entity. If the Performance Security furnished by the successfu
Tenderer is in the form of a bond, it shall be issued by a bonding or insurancengatinpiahas been
determined by the successful Tenderer to be acceptable to the Procuring Entity. A foreign institution providing
a bond shall have a correspondent ynancial inst.i
inwritingthata correspondent ynancial institution is no

Failure of the successful Tenderer to submit the abuetioned Performance Security or sign the Contract
shall constitute sufycient grounds TéndrSecurityelntdan n u l
event the Procuring Entity may award the Contract to the Tenderer offering the next Best EVaiudted

Publication of Procurement Contract

50.1 Within fourteen days after signing the contract, the Procuring Entity shall publish the awarded contract at its

18

notice boards and websites; and onWebsiteof the Authority. At the minimum, the notice shall contain the
following information:
a) Name andddress of the Procuring Entity;
b) name and reference number of the contract being awarded, a summary of its scope and the selection
method used;



c) the name of the successfidnderert he ynal total contract price,
d) Dates of signatur&sommencement and completion of contract;
e) Names of all Tenderers that submitted Tenders, andTtbederprices as read out aenderopening.

51  Appointment of Adjudicator

51.1 The Procuring Entity proposes the person naiméite TDSto be appointed as Adjudicator under the Contract,
at t he hour inythe TBSeplus rpimbursaple expenses. If the Tenderer disagrees with this
proposal, the Tenderer should so state imaigerlf, in the Letter of Acceptance, the ProcuringtiBy does
not agree on the appointment of the Adjudicator, the Procuring Entity will request the Appointing Authority

designated in the Special Conditions of Contract (SCC) pursuant to Clause 23.1 of the General Conditions ¢
Contract (GCC), to appointéhAdjudicator.

52, Procurement Related Complaint andAdministrative Review
51.1 The procedures for making a Procureraerg | at ed Compl ai ntTtDfare as speciy

51.2 A request for administrative review shall be made in the form provided oodeact forms.
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SECTION Il - TENDER DATA SHEET
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Reference to ITC

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

Clause

A. General

ITT 1.1 The reference number of the Invitation to Tender (ITT) is:
TENDER FOR SUPPLY, DELIVERY, INSTALLATION, TESTING AND
COMMISSIONING OF A REAL TIME PCR AT THE KENYA MEDICAL
RESEARCH INSTITUTE (KEMRI).
TENDER NO. KEMRI/HQ/016 /20222023
The number and identification ffts (contracts)comprising this ITT N/A

ITT 2.1 The name of the Project SENDER FOR SUPPLY, DELIVERY, INSTALLATION,

' TESTING AND COMMISSIONING OF A REAL TIME PCR AT THE KENYA

MEDICAL RESEARCH INSTITUTE (KEMRI).
Electronici Procurement System shalbt be used

ITT 4.1 Maximum number of members in the Joint Venture (JV) shalNb&:

B. Tendering Docum

ent

ITT 8.1 The pretender conferencwill not be held
The prearranged pretender visit of the site of the wavkbnot be held
ITT 8.2 Any guestions in writing, shall reach the Procuring Entity not later than
' Tuesday 9' February, 2023at 10.00am
ITT 8.4 Minutes of the préfendemeeting and the prarranged pretender vigif the site of the
' works : N/A ( Make reference to ITT 8.1)
TT 9.1 The Procuring Entity shall publish its response at the KEMRI website

C. Preparation of Tenders

ITT 13.1 (j) The Tenderer shall submit the following additional documents in its TeQdidE: COPY
OF THE TECHNICAL PROPOSAL

ITT 15.1 Alternative Tendershall not beconsidered.

ITT 15.2 Alternatives to the Time Schedudball not bepermitted.

ITT 15.4 Alternative technical solutions shall be permitted for the following parts of the Plant an
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Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

Installation Servicedinsert parts of the Plant] as further detailed in
the SpecificationNOT APPLICABLE

If alternative technical solutions gpermitted, the evaluation method will be as specified
Section I, Evaluation and Qualification Criteria.

ITT 19.7

The prices quoted by the Tendesiall not besubject to adjustment during the
performance of the Contract.

ITT 20.1

The Tendereis required to quote in Kenya Currency the portion of the Tender price thg
corresponds to expenditures incurred in that currency.

ITT 21.1

The Tender validity period shall 480 days after tender openindgays.

ITT 21.3 (a)

The Tender price shall be adjusted by the following factor(s):

[The local currency portion of the Contract price shall be adjusted by a factor reflecting
local inflation during the period of extension, and the foreign currency portion of the
Contract price shall be adjusted by a factor reflecting the international inflation (in the
country of the foreign currency) during the period of extension.]

ITT 22.1

A Tender Securitpf kshs150,000shall berequired.

ITT 23.1

In addition to the original of the Tender, the number of copie3N&E (1)

D. Submission and Opening of Tenders

ITT 25.1 ForTender submission purposes nl vy, t he Procuring Ent.i
THE DIRECTOR GENERAL/CEO
KENYA MEDICAL RESEARCH INSTITUTE
KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
P.O. BOX 548400200
NAIROBI-KENYA
Tenderershall nothave the option of submitting their Tenders electronically.
ITT 28.1 The Tender opening shall take place at:

THE DIRECTOR GENERAL/CEO

KENYA MEDICAL RESEARCH INSTITUTE

KEMRI HEADQUARTERSADMINISTRATION BLOCK, MBAGATHI.
CONFERENCE HALI-GROUND FLOOR

P.O. BOX 548400200

NAIROBI-KENYA

Tuesday 14' February, 2023at 10.00am

E. Evaluation, and C

omparison of Tenders

ITT 35.1

The currency that shall be used for Tender evaluation and comparison purposes to cc
(at the selling exchange rate) all Tender prices expressed in various currencies into a

21



Reference to ITC
Clause

PARTICULARS OF APPENDIX TO INSTRUCTIONS TO TENDERS

currency is: Kenya shilling

The source of exchange rate shallthe: Cantral Bank of Kenya
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SECTION Il - EVALUATION AND QUALIFICATION CRITERIA
STAGE 1: PRELIMINARY REQUIREMENTS

Tenderers who are responsive to all preliminary requirementshall proceed to the technical evaluation
No. | Criterion Compliant Non-Compliant
1 Tender Securitpf 150,000.00in the form acceptable
under the PPADA 2015 and must be valid for 120 day
from the closing /opening date.

2 Certificate oflncorporation/Registration

3 Copy of CR 12 Certificate

4 Business permit from the County Government

5 VAT /PIN Registration

6 Tax Compliance certificate

7 Audited Accounts for THE LAST THREE
CONSECUTIVE YEARS

8 Dully filled and stampedorm of tender

9 Dully filled and stamped confidential business
guestionnaire form

10 The tender document must be paginated /serialized /
numbered

11 Tenderer to dully fill, sign and stamp certificate of
independent tender determination

12 Tenderer to dully fill, sign and stamp sdiclaration
form that the tenderer is not debarred in the matter of
PPAD Act, 2015

STAGE 2: TECHNICAL SPECIFICATIONS FOR REALTIME POLYMERASE CHAIN REACTIGRCERT
MACHINE

SECTION A: \ MANDATORY TECHNICAL REQUIREMENTS

Note: The Vendor needs to confirm compliance to requirements contained in this section.
Mandatory technical requirements Bidders offer

Software The equipment must be piestalled with High

Resolution MeliSoftware

Segmented Heating| The 96 well heating block must have independer

block for temperature zones (up to 6 zones) for better

multiplexing temperature zone precision and better gradient
reaction optimization

Computer A PC must be supplied witihe realtime PCR with

the following minimum specifications:

- OperatingSystemWindows 10Enterprise LTSC
64bit

- Form factor- (All in one PC)
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- Memory- 8 GB DDR43200 MHz RAM (1 x 8
GB)

- Processerl nt el E Q635G fip to 4.7
GHz with Intel® Turbo Boostechnology, 12
MB L3 cache, 4 cores, 8 threads)

-Screen240 f | at s ctouehen mo .

Internalstorage 1 TB 7200 rpm SATA HDD

4 | SCANNER The equipment must be supplied with a
SCANNER,1D/2D BARCODE hand held
5 | UPS Must provide 3KVA Uninterruptible Pow&upply
(UPS)
6 Manufacturer The bidder must provide a Manufacturer
Authorization letter | Authorization letter addressed to KEMRI
7 Brochures and Tenderer must provide a copy(s) of brochure anc

Manuals

manuals for the equipment which must be in
English (an online link to the brochures and
manuals should be provided). In addition, referel
specifications must be highlighted against each
requirement for ease of evaluation

Only Tenderer(s) whmeet fullcompliance with Mandatory Technical Requirements will proceed to the Geners

Technical Specificationfor evaluation

SECTION B: GENERAL TECHNICAL SPECIFICATIONS Bidders Offer | Score
8 | Sample capacity 96-well capacity,compatible with all tube formats 3
(wells) single tubes (1 point)
8-tube strips (1 point)
96-well plates (1 point)
9 | Touch Screen The instrument should include a touchscreen 4
interface that can store protocols for quick run st
from the instrument without the need #or
computer.
Il nstrument ds touch scr
uploading of protocols or run files
. directly to the online ecosystem.
Touch screen (4 points)
Non touch screen (2 points)
10 | Internal onboard Must have an O#board storageapability with 4
Storage memory capacity of 10GB for storing between
10005000 standard absolute quantification run fi
5-10GB (2 points
1-5GB ( 2 points)
11 | Reagents logn Should have Instrument 6
allows user to enter reagent information into the
file including
Reagent Name
Barcode
Type
Part number
Lot number
Expiration Date
(1 POINT EACH)
12 | Heated Lid The instrument should include a heated lid 2

assembly that heats the top half of the sample pl
and provides an effective seal to minimize reacti
mixture evaporation

Heated lid type (2 points)

Non-heated lid type (point)
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13

Excitation source

Instrument should have bright white LED
-White LED light (4 points)
-Nonwhite light source (2 points)

14

Optical detection

The 96 wells instrument should have a minimum
6 decoupled filters

1-5 filters (2 point)

Aboveb filters (4 points)

15

Excitation/detection

range

The instrument to have an excitation of 4680
nm and detection of 50@30 nm

Score

Within 450' 680 nm/500730 nm (4 points)
Above 450 680nmand detection of 50030 nm (2
points)

Below 450 680nmandietection of 500730 nm (2
points)

16

Temperature
range:

High-performance system with a wide
programmable temperature range from 4°C to
100°C

17

Maximum block
ramp rate

Instrument to have a maximum block rate of
6.5°C/sec

Between 16.5°C/sec ($oints)

Above 6.5°C/sec (2 points).

18

Dye compatibility

The instrument should have capability to be
compatible with use of the following dyes
FAME/

SYBR® Green

VIC®

JOEE

HEX/TET

ABY®

NEDE

TAMRAE

Cy®3

JUN®,

ROXE

TexasRed®

Mustang Purple®

Cy®5/LIZ®

Cy®5.5

(EACH 1 POINT)

15
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Calibration

Instrument should be factory calibrated.-Pre
calibrated decoupled-&olor White LED optical
system

20

Chemistry
capabilities

Fast/standard

21

Instrument
Integrated
Programming.

Should have an ApplicatidArogramming Interface
(API) is included that will allow programming
routines to be developed for controlling the
instrument.

SECTION C:

CONTRACTOR RESPONSIBILITIES

Bidders Offer

Score

22

Installation and
training

Onssite installation by factory trained engineers g
end user training by qualified application

specialists. Onsite training f@working days.
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The installation must include (training manual to

attached)

1) Basic naintenance training (3omts)

2) Providea tailored training program to buitde
foundation of users oo optimize laboratory
proficiency with the systerapplications (3
points)

23

Warranty:

Oneyear warranty, system installation and basic
operator training performed by an authorizedvice
engineer, together with consumables for system
gualification Fast repairs from certified service
engineers. (Attach one year manufacturer statement
warranty)

24

Service technician
requirements

At least one instrument field service engin@e3E)
trained by manufacturer on the model and type ¢
instrumentation must be employed by the local
supplier.

Bidder to provide proof of at least one field servic
engineers. Attach proof of certification.

25

Service
undertaking

The tenderer to comminh writing that, when
repairs are required, to provide support by factor,
trained experienced service personneisib@
within three (3) working days of the order being
available.

1-3 days (4 points)

3-5 days (2 points)

Above 5 days (0 points)

26

Bid price

A single bid price, including VAT, for the complet
system as specified, as well as additional
components, stadp kits, services, accessories at
components that may be required to make the
system fully operational, must be provided for wi
the hd.

27

Certificate

Manufacturerds SO/ I EC

Total

100

Bidders are required to score at least 70% to proceed to the next evaluation stage
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STAGE 3. FINANCIAL CAPABILITY

No. | Requirement Tenderers response as Compliant Noni Compliant
evidenced by Historical
financial Performance,
Annual turnover and lines of

credit

1. | Provide proof of audited accounts fi
2019/2020, 2022021, 20212022as
evidenced by dully filledFORM

FIN 3.1

2. | Minimum average turnar for
2019/2020, 2022021, 20212022as
evidenced by dully filledFORM

FIN 3.2

3. | Tenderer must have access to or h;j
available , liquid assets,
unencumbered real assets, lines of
credit as evidenced by dully filled
FORM FIN 3.3

Tenderer(s) who are compliant to the financial requirement shall proceed to have their prices compared

1. POST QUALIFICATION
The tender with the lowest evaluated prices shall be subjected to post qualification assessme&he following will be

considered:
a) Historical Contract Non i performance
b) Pending litigation
c) Litigation history

AWARD CRITERIA

The tender will be awarded to the tenderer who is respe to all the preliminary requirements, conforms to the technica
requirements, conforms to the financial requirements, has no history of contrégemfmrmanceand is the tenderer whose

tender hashe lowest evaluated price.
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SECTION Il - EVALUATION AND QUALIFICATION CRITERIA

1

1.2

1.3

1.4

1.4

3.1

3.2

28

General Provision

Wherever a Tenderer is required to state a monetary ami@nderers should indicate the Kenya Shilling
equivalent using the rate of exchange determined as follows:

a. For construction turn over -Exchangeraenprevading ondhe tast r
day of the respective calendar year (in whiehamounts for that year is to be converted) was originally
established.

b. Valueof single contractExchange rate prevailing on the date of the contract signature.

c. Exchange rates shall be taken from t hAayeparbl i c
in determining the exchange rates in Tlemdemay be corrected by the ProcuriBgtity.

This section contains the criteria that the Procuring Entity shall use to evaluate tender and qualify tenderer:
No other factors, methods or criteria shall/l be
shall provide all the informatio requested in the forms included in Sectlon Tendering Forms. The
Procuring Entity should udgbe Standard Tender Evaluation Report for Goods andWorks for evaluating
Tenders.

Evaluation and contract award Criteria

The Procuring Entity shall use the criteria and methodologies listed in this Section to evaluate tenders an
arrive at the Lowest EvaluatetenderThe t ender t hat (i) meets the
determined to be substantially responsivéheTenderDocuments, and (iii) is determined to have the Lowest
EvaluatedTendermprice shall be selected for award of contract.

Preliminary examination for Determination of Responsiveness

The Procuring Entity will start by examining all tenders toueaghey meet in all respects the eligibility
criteria (including requirements Faonmnydke ngualli yl
guestionnaire) and other requirements in the ITT and that the tender is complete in all aspectsgrilraeetin
requirementsai ParrPr @c ur i ng Ent i,ingludisg cikekipgifar terelenswitht unadceptable
errors, abnormally low tenders, and abnormally high tenders. The StaretasdrEvaluation Report for
Goods andVorksprovides clear guidaiies on how to deal with review of these requiremdresderghat do

not pass the Preliminary Examination will not be considered further.

Evaluation
Technical Evaluation

In addition to the criteria listed in ITT 35.2(ag) the following factors sha#pply:

///////////////////////////////////////

""""""""""""""""

ééééeéeéceececececeeceeeceeeceeeceeceeecee.
Tenders that fail technical evaluation will not be considered further.

Economic Evaluation

Price evaluation in addition to the criteria listed ITT 35.4 (a)i (e) the following criteria shall
apply:

i)  Alternative Completion Times, if permitted under ITT 13.2, will be evaluated as follov

Eéééeéeéeéecéecéececeecececee
Al ternative technical solutions for spe

The acceptability oélternative technical solutions for parts of the facilities, if permitted under
ITT 13.4, will be determined as follows:
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Life Cycle Costs

[Li fecycle costing should be used when the ¢
life of the goods or workare estimated to be considerable in comparison with the initial cost and
may vary among different Tenders/proposals. It shakveuated on a net present value basis.
When using lifecycle costing, the Procuring Entity shall specify the following information:]

Since the operating and maintenance costs of the facilities being procured form a major part of th
life cycle costof thefacilities, these costs will be evaluated according to the principles given here
after, including the cost of spare parts for the initial period of operation stated below and based o
prices furnished by eacfenderelin Price Schedule Nos. 1 and 2, aslwslon past experience of

the Procuring Entity or other Procuring Entity's similarly placed. Such costs shall be added to the
Tendermprice for evaluation. The operating and maintenance costs factors for calculation of the life
cycle cost are:

Number of yars for lifecycle [Insert number of years]

Operating costfstate how they will be determined]

Maintenance costs, including the cost of spare parts for the initial period of opsttten
how they will be determinedgnd

Discount rate: [insert discount rate in percentbp be used to discount to
present value all annual future costs calculated under (ii) and (iii) above for the period
speciyed in (i).

The price of recommended spare parts quoted in Price Schedule No.6 shall woniselered
for evaluation.

Functional Guarantees of the Facilities

maxi mum) requirements st at

The mini mum (or
in the Speciycation are:

required

Functional Guarantee Minimum (or Maximum, as appropriate)

Requirement

o lw N e

Vi)

For the purposes of evaluation, for each percentage point that the functional guarantee of the propose
Pl ant and Installation Servi ces andgintbheesabovewable h e
but above the minimum acceptable 1 evwlll s Il so
added to th&enderprice. If the drop below the norm or the excess above the minimum acceptable
levels is less than one percent, the adjustwihbe appropriated accordingly.

Work, services, facilities, etc., to be provided by the Procutiniiy.

Where Tendersinclude the under taking of work or the provision of services or facilities by the
Procuring Entity in excess of the provisions allowed for in the Tendering document, the Procuring
Entity shall assess the costs of such additional work, services andlitiesaduring the duration of

the contract. Such costs shall be added td émelerprice for evaluation.

Speciyc addition criteri anyShbllbeastllomsy ant eval ua
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Any adjustments in price that result from the above procedures shall be added, for purposes o
comparative evaluatioonly,t o arri ve aflfenderPr "Eeadbudeaeder pr
Tenderers shall remain unaltered.

Multiple Contracts (ITT 35.6)

Multiple contracts will be permitted in accordance with ITT 35.4. Tenderers are evaluated on basis of Lots
and the | owest evalreahlotdThe RratudirgrEetity will stlechane Gptod of the
two Options listed below for award of Contracts.

OPTION1

i) If a tenderer wins only one Lot, the tenderer will be awarded a contract for that Lot, provided the
tenderer meets the Eligibilty andi@ | i ycati on Criteria for that L

i) If a tenderer wins more than one Lot, the tender will be awarded contracts for all won Lots, provided
the tenderer meets the aggregate Eligibility
be awardedte combi nati on of Lots for which the ter
for award to second lowest the tenderers.

OPTION 2

The Procuring Entity will consider all possible combinations of won Lots [contract(s)] and determine the
combinations with the lowest evaluated pri€enderswill then be awarded to the Tenderer or Tenderers in
the combinations provided the tenderer méetse aggr egate EIl i gibility anct
won Lots.

MARGIN OF PREFERENCE

ftheTDSs o speci yes, the Procuring Entity wild/ gr a
Tenderers offering goods manufactured, mined, exttacgown, assembled or sepriocessed in Kenya.
Goods assembled or sepriocessed in Kenya shall have a local content of not less than 40%.

The margin of preference will be applied in accordance with, and subject to, the following provisions:
a Tenderers agping for such preference on goods offered shall be asked to provide, as part of the data for

gualiycation, such informati on, including det
whet her, according t o t hecurndgEatty,a pagticumartcateagory obgeoddsa b |
or group of goods qualiyes for a margin of pre

b After Tendershave been received and reviewed by the Prociiiiiy, goods offered in the responsive
Tendershall be assessed to ascertain theyreeufactured, mined, extracted, grown, assembled or semi
processed in Kenya. Responsive tenders shall b

i) Group A: Tendersoffering goods manufactured in Kenya, for which (a) labor, raw materials, and
components from wiin Kenya account for more than forty (40) percent of&k&Vorksprice; and
the production facility in which they will be manufactured or assembled has been engaged in
manufacturing or assembling such goods at least since the date of Tender submiigsion d

i) Group B: All other Tendersoffering Goods manufactured in Kenya;

i) Group C: Tendersoffering Goods manufactured outside Kenya that have been already imported or
that will be imported

Tof acilitate this c| &ritg ithgtenderer shall completetwhiechevé veosonuaf then g
Price Schedule furnished in the Tendering document is appropriate, provided however, that the completion ¢
an in correct version of the Price Schedule by the Tenderer shall not result in rejectidemdédrput merely

in the Procuri ng EnTendeigto its apprepdatdarsleagioypc at i on of t he

The Tenderdn each group will then be compared to determineTérederwith the lowest evaluated cost in

that group. The lowest evaluated cdshderfrom each group shall then be compared with each other and if
as a result of this comparisoriTanderfrom Group A or Group B is the lowest, it shall be selected for the
award.

If as a result of the preceding comparisoheaderfrom Group C is the lowest evaluated cost, an amount equal

to or 15% of the respective tender price, including unconditional discounts and excluding provisional sums, i
any,shall be added to the evaluated price offered in each tender from Group Getfdbefrom Group C is

still the lowest tender, it shall be selected for award. If not, the lowest evaluated tender from Group A or B
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based on the yrst evalwuation price shal/l be sele

Alternative Tenders(ITT 13.1)

An alternative if permitted undéfT 13.1, will be evaluated as follows:

The Procuring Entity shall considéenderso f f er ed f or al t er naProcwirg &£ntityf'ss s p
requirements. Only the technical alternativesaiiy, of the Tenderer with the Best Evaluatédnder
corforming to the basic technical requirements shall be considered by the Prdntitpg

Post qualiycation and Contract award (I TT 39), m
a) In case the tendevas subject to post u a | i ytleadntraot shall be awarded to the lowest exatl

tenderer, subject to conyrmation of prequaliyc
b) In case the tendewas not subject to pogtu a | i ytheadndeothat has been determined to be the

lowest evaluated tenderer shall be considered for contract award, solibjeeting each of the following
conditions.

i)  The Tenderer shall demonstrate that it has access to, or has available, liquid assets, unencumber
real assets, l' ines of credit, and other yn;
payment ht subymeet the construction cash pow

i)  Minimum averageannual construction turnover of Kenya Shillings [insert amount]
equi valent calcul ated as total certiyed paynm
within the last [insert of year]years.

iii) Atleast (insert numberpf contract (s) of a similar nature executed within Kenya, or the

East African Community or abroad, that have been satisfactorily and substantially completed as ¢
prime contractor, or joint venture membeisab-contractor each of minimum value Kenya shillings
equivalent.

iv) Contractor's Representative and Key Personne

v) Contractors key equipment | isted on the tabl
listed adspecify requirements for each lot as applicable]

iv)  Other conditions depending on their seriousness.

a) History of non-performing contracts:
Tenderer and each member of JV in case the TendereiMsshall demonstrate that Non
performance of a contract did not occur because of the default détidererpr the member
of a JV in the last (specify years The required information shall be furnished in the
appropriate form.

b) Pending Litigation
Financialposition and prospectiveloige r m pr oy t a b iTéndetesand inthe dasee S
the Tenderer is dV, of each member of thdV, shall remain sound according to criteria
established with respect to Financial Capability under Paragraph (i) aballepefding
litigation will be resolved against thiieendererTenderer shall provide information on pending
litigations in the appropriate form.

c) Litigation History
There shall be no consistent history of court/ arbitral award decisions agaifentererjn

the last (specify years All parties to the contract shall furnish the
information in the appropriate form about any litigation or arbitration resulting from contracts
compl eted or ongoing wunder It s ¢entdistarytof o n

awards against the Tenderer or any member of a JV may result in rejection of the tender.



8. Qualification

Criteria Documentation
Required
Tenderer
SRR Reaui Joint Venture (existing or intended)
equirement . .
Single Entity All members At least one
; Each Partner
combined Partner
1.1 Nationality Nationality in accordance with ITT 4.6. Must meet must meet Must meet N/A Form ELIT1.1
requirement requirement | requirement and 1.2, with
attachments
1.2 Conflict of Interest | No- conflicts of interests as described in ITT 4/ Must meet must meet Must meet N/A Form of Tender
requirement requirement | requirement
1.3PPRA Ineligibility (if | Not having been declareéadeligible by the PPRA Must meet must meet Must meet N/A Form of Tender
debarred/Sanctioned) as described in 4.5. requirement requirement | requirement
1.4 Sta_te Owned_ _ Compliance with conditions of ITT 4.8 Must meet Must meet Must meet Form ELIi _1.1
Enterprise or Institution requirement requirement | requirement N/A and 1.2, with
g q q attachments
1.5 Ineligibility based Not having been excluded as a result of the | Must meet must meet Must meet N/A Form of Tender
on a United Nations Kenya laws or official regulations, or by an act| requirement requirement | requirement
resolution or Kenya of compliance with UNSecurity Council
laws resolution, in accordance with ITT 4.9 and
Section V.
1.6 Tax Obligations for | Has produced currentax clearance certificate | Must meet must meet Must meet N/A Attach certificate

Kenyan Tenderers

or taxexemption certificate issued by tkenya

Revenue Authorityn accordance with ITT 4.13

requirement

requirement

requirement




o Documentation
Criteria .
Required
Tenderer

Sub-Factor _ Joint Venture (existing or intended)

Requirement Single Entity | All members | Each member | At least one

combined member

2.1 History of non Non-performancéof a contract did not occur within the last | Must meet | N/ A Must meet N/A Form CON- 2
performing contracts (L) years prior to the deadline for application | requirement requiremertt

submission, based on all information on fully settled disput| by itself or

or litigation. A fully settled dispute or litigation is one that | as member

been resolved in aoodance with the Dispute Resolution to past or

Mechanism under the respective contract, and where all a] existing JV

instances available to the Tenderer have been exhausted.
2.2 Suspension Not under suspension based on execution of a Tender Must meet | Must meet Must meet Must meet | Formof Tender

Securing Declaration or Proposal Securing Declaration requirement | requirement | requirement | requirement

pursuantto ITT 4.7 and ITT 20.9
2.2 Pending Tenderds financi al ptermi ti ol Mustmeet |N/A Must meet N/A Form CONi 2
Litigation profitability still sound according to criteria established in 3| requirement requirement

below and assuming that all pending litigation will be resol

against the Tenderer
2.3 Litigation No consistent history of court/arbitral award decisions agai Must meet | Must meet Must meet N/A Form CONi 2
History the Tenderésince  Januanjinsert year] requirement | requirement | requirement

1 Nonperformance, as decided by fr@curing Entity shall include all contracts where (a) nonperformance was not challenged by the contractor, including through regadispptivethesolution mechanism under the respective contract, and (b
contracts that were so challenged but fully settled agdiastdntractor. Nonperformance shall not include contracts vi#tterairing Entitg decision was overruled by the dispute resolution mechanism. Nonperformance must be based on all
information on fully settled disputes or litigation, i.e. dispute or litigatimat has been resolved in accordance with the dispute resolution mechanism under the respective contract and walerstahappavailable to thendereihave been
exhausted.

2 This requirement also applies to contracts executed byehdereias JV member.

3 TheTendereshall provide accurate information on the relafedderForm about any litigation or arbitration resulting from contracts completed or ongoing under its execution over thedassfiveconsistent history of awards agaihe

Tendereror any member of a joint venture may result in failure ofTieder



(i) the following casklow requirement:
eeéééeeceecéécée
and

(i) the overall cash flow requirements for this

contract and its current commitments.

requirement

Criteria Documentation Required
Tenderer
Sub-Factor : Joint Venture (existing or intended)
Requirement Single Entity | All members h b At least one
combined Each member member
3.1Financial Submission of audited balance sheets or if not | Must meet N/A Must meet N/A Form FINT 3.1 with
Capabilities required by the | aw o flrequirement requirement attachments
other financial statements acceptable to the
Procuring Entity, for the last ____ [] years to
demonstrate the current soundness of the Tensle
financial position and its prospective leteym
profitability.
3.2 Average Minimum average annual turnover in __[insert | Must meet Must meet Must meet Must meet Form FINT 3.2
Annual the appropriate sectompf , | requirement | requirement
Turnover calculated as total certified payments received f percent percent
contracts in progress or completed, within the ( %)of ( %) of
last () years the requiremen] the
requirement
3.3 Financial The Tenderer must demonstrate access to, or | Must meet Must meet Must meet Must meet Form FINT 3.3
Resources availability of, financial resources such as liquid | requirement | requirement
assets, unencumbered real assets, lines of cred percent percent
and other financial means, other than any ( %) of ( %) of
contractual advance payments to meet: the requiremen| the




Criteria
Tenderer i

Sub-Factor . Joint Venture (existing or intended) Documentation

Requirement . . Required

Single Entity | All members | Each At least one member
combined member

4.1General Experience ijinsert appropriate sectorlinder Must meet N/A Must meet | N/A Form EXR4.1
Experience contracts in the role afontractor, subcontractor, | requirement requirement

or management contractor for at least the last

[insert number of yearsjears starting®1January

[insert year].
4.2(a)Specific (a)Participation as contractor, joint venture Must mee Must meet N/A Must meet the following requirements fq Form EXP 4.2(a)
Experience membet, management contractor, or requirement | requirements the key activities listed below [list key

subcontractor, in at least (D] activities and the corresponding minimu

contracts within the last (__) years, requirements to be met by one member,

each witha value of at least ( ot herwise state: 0

that have been successfully and

substantialljcompleted and that are similar to th

proposed Plant and Installation Services.

The similarity of the contracts shall be based on

the following: Based on Section VI§cope of

Works, specify the minimum key requirements i

terms of physical size, complexity, construction

method, technology and/or other characteristics

Indicate, if any, of this key requirement may alsq

be met through a specialized subcontractor.
4.2(b) (b) For the above or other contracts executed | Must meet Must meet N/A Must meet the following requirements fq Form EXR4.2(b)
Specific during the period stipulated in 4.2(a) above, requirements | requirements key activities listed beloif applicable,
Experience a minimum experience in the following key out of the key activities in the first colun

activities: of this 4.2 b), list key activities (volume,

é. number or rateof production as

Indicate, if any, of this key requirement may als( applicable) and the corresponding

be met through a specialized sohtractor. minimum requirements that have to be

met by one member, otherwise this cell
should state: AN/ A

Note: [For Multiple lots (contracts) specify financial and experience criteria for eachunder SubFactors 3.1, 3.2, 4.2(a) and 4.2(b)]

For contracts under which tA@ndereiparticipated as a joint venture member or-sabtractor, only th&endered s s har e, val ue, considered to meet thi

5 Substantial completion shall be based on 80% or more plant and installation completed under the contract.

5 In the case of JV, the value of contracts completed by its members shall not be aggregated to determine whether timg ofthareriremum value of a single contract has been met. Instead, each contract performed by each member sh:
the minimum value of a single contract as required for single entity. In determining whether the JV meets the requicgaientrober otontracts, only the number of contracts completed by all members each of value equal or more than

minimum value required shall be aggregated.
7 In the case of JV, the value of contracts completed by its members shall not be aggregated to detehairtbevieguirement of the minimum value of a single contract has been met. Instead, each contract performed by eabtlalhetibigrthe
minimum value of a single contract as required for single entity. In determining whether the JV meets tieeegoir®tal number of contracts, only the number of contracts completed by all members each of value equal or marertimaumnthe
value required shall be aggregated.
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9 Personnel

The Tenderer must demonstrate that it will have the personnel for the key positions that meet the following
requirements:

'Sl'?raaillla\iVOrk In Similar Works
No. | Position ) Experience

Experience

(years) (years)

[CNESILNSA T

The Tenderer shall provide details of the proposed personnel and their experience records in the relevant Forms
included in Section IV, Tendering Forms.

10. Equipment

TheTenderer must demonstrate that it will have access to the key Contractor's equipment listed hereatfter:

No. | Equipment Type and Characteristics Minimum Number required

D WIN|[ -

The Tenderer shall provide further details of proposed iteraguipment using the relevant Form in Section IV.

11. Subcontractors

Subcontractors/ manufacturers for the following major items of supply or services (‘Specialized Subcontractors’)
must meet the following minimum criteria, here in listed for that item:

Iltem
No.
1

Description of Item Minimum Criteria to be met

2
3
é

Failure to comply with this requirement will result in rejection of the subcontractor.

In the case of a Tenderer who offers to supply and install major items of supply under the contract that the Tender
did not manufacture or otherwise produce, the Tenderer shall provide the manufacturer's authorization, using tl
form provided in SectioiV, showing that the Tenderer has been duly authorized by the manufacturer or producer of
the related plant and equipment or component to supply and install that item Kenya. The Tenderer is responsible
ensuring that the manufacturer or producer corapligh the requirements of ITT 4 and 5 and meets the minimum
criteria listed above for that item.
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SECTION IV - TENDERING FORMS

1. FORM OF TENDER

INSTRUCTIONS TO

TENDERERS

i) The Tenderer must prepare this FornTehderon stationery with its letterhead clearly showing the
Tenderer's complete name and business address.

i) All italicized text is to help Tenderer in preparing this form.

i)  Tenderermust completeand sign and TENDERER'S ELIGIBILITY - CONFIDENTIAL BUSINESS
QUESTIONNAIRE, CERTIFICATE OF INDEPENDENT TENDER DETERMINATION and the SELF
DECLARATION OF THE TENDERER, all attached to this Forml@hnder.

iv)  The Form ofTendershall include the following Forms duly completaad signed by th&enderer.

A Tenderer's EligibilityCony dent i al Business Questionnaire

ACertiycat e TefdeDeterthmgiiann d e nt

A Selt-Declaration of the Tenderer

A Date of thisTendersubmission[insert date (aslay,month and year) dfendersubmission]

A ITT No.: [insert number of ITT procesdlternative No..{ nsert i dentiycation N
for an alternative]

A To:[insert complete name of Procuring Entity]

a) No reservations:Wehave examined and have no reservations to the Tiagd#ocument, including
Addenda issued in accordance with ITT 8;

b)  Eligibility: Weme et the eligibility requirements and have

c) Tender-Securing Declaration: Wehave not been suspended nor declared ineligible by the Procuring Entity
based on execution off&nderSecuring Declaration or Propos&écuring Declaration in Kenya in accordance
with ITT 4.7;

d)  Conformity : Weoffer to provide design, supply and installation services in conformity with the Tendering
document of the followindinsert a brief description of the Plant, Design, Supply and Installation Services];

e) TenderPrice: The total price of ouTenderexcludirg any discounts offered in item (f) below ilisert one
of the options below as appropriate]

Optionl, in case of one lofotal price is:[insert the total price of th&dendei n wor ds and ygur
the various amounts and the respective curiesijc

Or Option 2, in case of multiple lots: (&dtal price of each lot [insert the total price of each lot in words and
ygur es, indicating the various dowbpuce ofslllotssfisdmaf he r
all lots)[inserttheb t a | price of all |l ots in words and ygur
respective currencies;

f) Discounts: The discounts offered and the methodology for their application are:

i) The discounts offered arfSpecify in detail each discount offered.]
i)  The exact method of calculations to determine the net price after application of discounts is shown bel
[Specify in detail the method that shall be used to apply the discounts];

g) TenderValidity Period: OurTenders h a | | be valid dbSl9.h(asapendedibd spe
applicabl e) fr onfenddseas bda tses | yoxne dd efaddrl itnhee speci yed i
applicable), and it shall remain binding upon us and may be accepted at any time before the expiration of the
period;

h)  Performance Security: | four Tenderis accepted; we commit to obtain a Performance Security in accordance
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i) One Tender Per Tenderer: Weare not submitting any other Tender (s) as an indiviieatiererand we are
not participating in any other Tender (s) as a Jgmituremember, and meet the requirements of ITT 4.3,
other than alternativEendersubmitted in accordance with ITT 13;

) Suspension and DebarmentWe,along with any of our subcontractossippliers, consultants, manufacturers,
or service providers for any part of the contract, are not subject to, and not controlled by any entity or individua
that is subject to, a temporary suspension. Further, we are not ineligible under the Kenyadawy ar i a |
regulations or pursuant to a decision of the United Nations Security Council;

k)  Stateowned enterprise or institution: [select the appropriate option and delete the otHgVg are not a
state owned enterprise or institutiofjNe are a stat®ewned aterprise or institution but meet the requirements
of ITT 4.6];

) Commissions, gratuities and feesWehave paid, or will pay the following commissions, gratuities, or fees
with respect to the Tendering process or execution of the Contract: [insert congpieteof each Recipient,
its full address, the reason for which each commission or gratuity was paid and the amount and currency ¢
each such commission or gratuity]

Name of Recipient Address Reason Amount

(If none has been paidoriso be pai d, indicate finone. 0)

m) Binding Contract: We understand that this Tender, together with your written acceptance thereof included ir
your Form of Acceptance, shall constitute a binding contract between us, until a formal contract is prepare
and exeuted;

n)  Not Bound to Accept: We understand that you are not bound to accept the lowest evaluated cost Tender, tl
Best Evaluated Tender or any other Tender that you may receive; and

0) Fraud and Corruption: We hereby certify that we have taken steps to #aure person acting for us or on
our behalf engages in any type of Fraud and Corruption.

p) Collusive practices: We hereby certify and confirm that the tender is genuireglusive and made with the
intention of accepting the contract if awarded. Toth ef f ect we have signed ¢t
tender Determinationo attached bel ow.

gq) Code of Ethical Conduct: We undertake to adhere by the Code of Ethical Conduct for Persons Participating i
Public Procurement and Asset Disposal Activitiekémya, copy available from www.pppra.go.ke during the
procurement process and the execution of any resulting contract.

r We, the Tenderer, have fully completed and signed the following Forms as part of our Tender:

0] Tenderer 6s EI i gBusinéess Quesyionnaitetio establish eve arei nat in any conflict to
interest.

(ii) Certificate of Independent Tender Determinaticio declare that we completed the tender without
colluding with other tenderers.

(i) Self-Declaration of the Tenderéro declare that we will, if awarded a contract, not engage in any form
of fraud and corruption.

(iv) declaration and commitment to the code of ethics for Persons Participating in Public Procurement an
Asset Disposal Activities in Kenya,

s)  Further, we cofirm that we have read and understood the full content and scope of fraud and corruption as
informed infi A p p e n Braud and Corruptond attached to the Form of T

Name of the Tenderer *[insert complete name of person signing the Tgnder

Name ofthe person duly authorized to sign the Tender on behalf of the Tenderef*[ insert complete name of
person duly authorized to sign the Terjder

Title of the person signing the Tender[insert complete title of the person signing the Tehder

Signature of theperson named above[insert signature of person whose name and capacity are shown|above
Date signed[insert date of signifgday of [insert month [insert yea}.
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TENDERER'S ELIGIBILITY - CONFIDENTIAL BUSINESS QUESTIONNAIRE
Instruction to Tenderer

Tenderis instructed to complete the particulars required in this Form, one form for each ergitgdiis aJV.
Tenderer is further reminded that it is an offence to give false information on this Form.

d Tendedetisb s

ITEM DESCRIPTION

1 | Name of the Procuring Entity
2 | Reference Number of the Tender
3 | Date and Time of Tender Opening
4 | Name of the Tenderer
5 | Full Address and Contact Details of the Tenderer| 1. Country
2. City
3. Location
4. Building
5. Floor
6. Postal Address
7. Name and emadf contact person.

6 | Current Trade License Registration Number and
Expiring date

7 | Name, country and full addregso6tal and physical
addresses, email, and telephone nurpbér
Registering Body/Agency

00

Description of Nature of Business

©

Maximum value of business which the Tende
handles.

10 | State if Tenders Company is listed in stock excha
give name and full addregsastal and physical
addresses, email, and telephone nurpbér

state which stock exchange

Gener al and Speciyc Details

b)  Sole Proprietor, provide the following details.

Name in full Age
Nationality Country of Origin
Citizenship

0 Partnership, provide the following details.

Names of Partners Nationality Citizenship % Shares owned
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d  Registered Company, provide the following details.

i)  Private or public Company

i) State the nominal and issued capital of the Company:

Nominal Kenya Shillings (Equivalent)

Issued Kenya Shillings (Equivalent)

iii) Give details of Directors as follows.

Namesof Director Nationality Citizenship % Shares owned

[N

wW(N

e) DISCLOSURE OF INTERESInterest of the Firm in the Procurifmntity.

i) Are there any person/ PErSONS iN.........cevvveieiiiiieiiiiiieeiieiiiee e Name.df Procuring Entity)
who has/ have an interest or relationship in t
YESINO..... e If yes, provide details as follows.
Names of Person Designation in the Interest or Relationship with
Procuring Entity Tenderer
1
2
3
i) Conpict of i1interest disclosure
Type of Conflict Disclosure If YES provide details of the

YES OR NO | relationship with Tenderer

1 | Tenderer is directly or indirectly controls, is
controlled by or is undetommon control with
another tenderer.

2 | Tenderer receives or has received any direct or
indirect subsidy from another tenderer.

3 | Tenderer has the same legal representative as
another tenderer

4 | Tender has a relationship with another tenderer,
directly or through common third parties, that put
in a position to influence the tender of another
tenderer, or influence the decisions of the Procur
Entity regarding this tendering process.

5 |Any of the Tendererds
consultant in the preparation of the design or
technical specifications of the works that are the
subject of the tender.

6 | Tenderer would be providing goods, works, ©ion
consulting services or consulgiservices during
implementation of the contract specifiecdthis
Tender Document.

7 | Tenderer has a close business or family relations
with a professional staff of the Procuring Entity w
are directly or indirectly involved in the preparatio
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Type of Conflict Disclosure If YES provide details of the
YES OR NO | relationship with Tenderer

of the Tender document or specifications of the
Contract, and/or the Tender evaluation process g
such contract.

8 | Tenderer has a close business or family relations
with a professional staff of the Procuring Entity w
would be involved in the implemeation or
supervision of the such Contract.

9 | Has the conflict stemming from such relationship
stated in item 7 and 8 above been resolved in a
manner acceptable to the Procuring Entity
throughout the tendering process and execution
the Contract.

f) Certiycation

On behalf of th&enderer]| certify that the information given above is complete, current and accurate as
at the date of submission.

Full Name

Title or Designation

(Signature) (Date)
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CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

I, the under signed, in submitting the accompanying Lett€enélerto the [Name of
Procuring Entity]for: [Name and number of tendeir
response to the request for tenders made by: [Name of Tenderer]do here

by make the followingtatements that | certify to be true and complete in every respect:

| certify, on behalf of [Name ofTenderer]that:
1. | have read and | understand the contents of thi
2. lunderstand thattheenderwi | | be di squal i ye dottobe tiuehandsconPpleteini y c at

every respect;

3 I am the authorized representative of the Tender
Tenderon behalf of the Tenderer;

4 For the purposes déndet] bndesstaitighrtt it yhcea tweo radn di ctohmgp et i t o
individual or organization, other than thendererwh et her or n o tTendetegwha: at ed wi t

a) Has been requested to submitenderin response to this request for tenders;

b) could potentially submitatende i n response to this request f or
abilities or experience;

5. The Tenderer discloses that [check one of the following, as applicable]:

a) The Tenderer has arrived at fhenderindependently from, and without consultaticommunication,
agreement or arrangement with, any competitor;

b) The Tenderer has entered into consultations, communications, agreements or arrangements with one
more competitors regarding this request for tenders, and the Tenderer discloses, in ted attach
document(s), complete details thereof, including the names of the competitors and the nature of, an
reasongor, such consultations, communications, agreements or arrangements;

6. In particular, without limiting the generality of paragraphs (5) (a) ofibabove, there has been no
consultation, communication, agreement or arrangement with any competitor regarding:
a) prices;
b) methods, factors or formulas used to calculate prices;
C) the intention or decision to submit, or not to submit, a tender; or

d) thesubmi ssi on of a tender which does not meet t
speciycally disclosed pursuant to paragraph ('

7. In addition, there has been no consultation, communication, agreement or arrangement with atijfocomp
regarding the quality, quantity, speciycations
request for tenders rel ates, except as speciyca
disclosed pursuant to paragrgph (b) above;

8. The terms of th&enderhave not been, and will not be, knowingly disclosed byTaedererdirectly or
indirectly, to any competitor, prior to the date
Contract, whichevercame s yr st , unl ess ot herwise required b
paragraph (5) (b) above.

Name

Title

Date

[Name, title and signature of authorized agenTehdereand Date]

40



SELF DECLARATION FORMS

FORM SD1

SELF DECLARATION THAT THE PERSON /TENDERER IS NOT DEBARRED IN THE
MATTER OF THE PUBLIC PROCUREMENT AND ASSET DISPOSAL ACT 2015.

|, éeeéeceeeéceceeeé., of Post Ofyce Box ee. ééeeeééee.

eéééceeéééeeéeé. . them Republic of éééeééééeéeééée. do her e
follows: -

1. THATI am the Company Secretary/ Chief Executivel/l |

,,,,,,,,,,,,

,,,,,,,,,,,,,,,,,,,,,

eéeééeéeeée.. for ¢ééeéé msedténdertitle/descriptiof) or ¢é é é é é é @énéert
name of the Procuring entitgnd duly authorized and competent to make this statement.

2. THAT the afore said Bidder, its Directors and subcontractors have not élegmedi from participating in
procurement proceeding under Part IV of the Act.

3. THAT what is deponed to here in above is true to the best of my knowledge, information and belief.

/////////////////////////////////

céeéeéeéeéecée céeéeéeéeée eéeéeéececeeé
(Title) (Signature) (Date)

Bidder's Ofyci al St amp
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FORM SD2

SELF DECLARATION THAT THE PERSON/TENDERER WILL NOT ENGAGE IN ANY CORRUPT OR
FRAUDULENT PRACTICE.

Ly e [ 0) (@ T = 10 ) G being a resident of
.................................. in the Republic of............cccccvvviiviciiiiieee . do hereby midtaenstes follows:

1 THATlamtheChi ef Executive/ Managing Director/ Princi

,,,,,,

eeééee. ... ... . . .(insert.name of the Compaéyhcéis a Bidder in respect of Tender No.

eeéeéée.. for éeé é(hserténdertitle/dasiption)f or €& é é é(imgert name of
the Procuring entityand duly authorized and competent to make this statement.

2. THAT the afore said Bidder, its servants and/ or agents/ subcontractors will not engage in any corrupt o
fraudulent practice and has nbeen requested to pay any inducement to any member of the Board,
Management , St aff and/ or empl oy dirsert name of/ thee rProcarqmg n t
entity)which is the procuringntity.

3. THAT the aforesaid Bidder, its servants and/ or agents/ subcontractor shave not offered an
inducemento any memberof theBoard, Managemeng&taffand/ or employees and/ or agents
of

,,,,,,,,

eééeeéee. (name of the procuring entity).

4.  THAT the aforesaid Bidder will noengage/ has not engaged in any corrosive practice with other
bidders participating in the subject tender.

5. THAT what is deponed to here in above is true to the best of my knowledge information and belief.

rrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrrr

eEééeéeéeécécée Eééeéeéeéecée eéeéeéeceeeé
(Title) (Signature) (Date)

Bidder's Ofycial Stamp
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

P OPPPPPPP (person)on behalf of

(Name of the Business/ Company/ Figmg é e e ¢ é é e e éééécéeééééeé. declare that
and fully understood the contents of the Public Procurement & Asset Disposal Act, 2015, Regulations and the Coc
of Ethics for persons participating in Public Procurement and Asset Disposal and my respesisibiler the Code.

| do hereby commit to abide by the provisions of the Code of Ethics for persons participating in Public Procuremen
and Asset Disposal.

Of yce addr S S . . . . . o o e e ———

(Company Seal/ Rubber Stamp where applicable)

Witness
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SCHEDULE OF RATES AND PRICES

Schedule No. 1. Plant and Mandatory Spare Parts Supplied from Abroad

Item Description Code Qty. Unit Price? Total Price?
1

CIP

1) ) (©), L) x (@)




Country of Origin Declaration Form

ltem

Description

Code Country

Schedule No. 2. Plant and Mandatory Spare Parts Supplied from Within Kenya

Item

Description

Qty. EXW Unit Price?

EXW Total Price?

1) )

1) x ()

TOTAL (to Schedule No. 5. Grand Summary)

Signature

Name ofTender

! Specify currency in accordance with ITT 18

Schedule No. 3. Design Services

Item | Description Qty. | Unit Pricet Total
Price!
Local Currency Foreign Currency
Portion Portion
(1) (2) (optional) (1) x (2)
TOTAL (to Schedule No. 5. Grand Summary)
Name of Tenderer Signature
Schedule No. 4. Installation and Other Services
Item | Description Qty. | Unit Price! Total Price!
Foreign Currency | Local Currency | Foreign Local
Portion Portion
L 13 3) Mx2) [ (1)x((3)

TOTAL (to Schedule No. 5. Grand Summary)

Name of Tenderer
1 Specify currency in accordance with ITT 18
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Schedule No. 5. Grand Summary

Item | Description Total Price!
Foreign Local

Total Schedule No. 1. Plant, and Mandatory Spare P3
Supplied from Abroad

Total Schedul&o. 2. Plant, and Mandatory Spare Part
Supplied from Within Kenya

Total Schedule No. 3. Design Services

Total Schedule No. 4. Installation and Other Services

TOTAL (to Tender Form)

Name of Tenderer Signature

1Specify currency in accordance with ITT 18. Create and use as many columns for Foreign
Currency requirement as there are foreign currencies

Schedule No. 6. Recommended Spare Parts

ltem | Description Qty. | Unit Price Total Price
CIF or CIP EXW
(foreign parts) (local parts)
o 1@ 3 (1) x (2) or
3
Name of Tenderer Signature

Price Adjustment

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18) months, it is
procedure that prices payable to the Contractor shall be subject to adjustment during the performan
Contract t osoacuwripgicthe cashoélabgreand material components. In such cases the Te
document shall include in this form a formula of the following general type, pursuant to SE&absb11.2.

Where Contracts are of a shorter duration than eighteenm(@djhs or in cases where there is to be no F
Adjustment, the following provision shall not be included. Instead, it shall be indicated under this form
prices are to remain yrm and yxed for the dura

1Specify currency iaccordance with ITT 18. Create and use as many columns for Foreign Currency requirement as there are foreign curren
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Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shalblogustable, the following method shall be used to calculate the price
adjustment:

Prices payable to the Contractor, in accordance with the Contract, shall be subject to adjustment during

performance of the Contr act dtmaterialedmpondnts, inlaaordareewiththe t |
following formula:

P1=P03 (a+b +c ™). p,

Lo Mo
P, = adjustment amount payable to the
Contractor
P, = Contract price (base price)
a = percentage of yxed element in Contract price
b = percentage dabor component in Contract price (b=%)
c = percentage of material and equipment component in Contract price (c=%)
L,L, = labor indices applicable to the appropriate industry in the country of origin on the base date and the da
For adjustment, respeggly
My,M,; = material and equipment indices in the country of origin on the base date and the date for adjustment,

respectively

N.B. at+b+c= 100%.

Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor, souregabfange rate and materials indices and the base date
indices in itsTender.

Iltem Source of Indices Used Base Date Indices.

The base date shall be the date thirty (30) days prior to the Tender closing date.
The date of adjustment shall be the #pa@nt ofthe period of manufacture or installation of component or
Plant. The following conditions shall apply:

(@) No price increase will be allowed beyond the original delivery date unless covered by an extension of time
awarded by the Procuring Entity under the ®ohthe Contract. No price increase will be allowed for periods
of delay for which the Contractor is responsible. The Procuring Entity will, however, be entitled to any price
decrease occurring during such perioddely.

(b) If the currency in which th€ontract price, PO, is expressed is different from the currency of the country of
origin of the labor and/or materials indices, a correction factor will be applied to avoid incorrect adjustments of
the Contract price. The correction factor shall be: ZO#dfere,

Z,~the number of units of currency of the origin of the indices which equal to one unit of the currency of the
Contract Price fn the Base date, and

Z,=the number of units of currency of the origin of the indices which equal to one unit ofréecyuof the
Contract Price n the Date of Adjustment.

(c) No price adjustment shall be payable on the portion of the Contract price paid to the Contractor as an advanc
payment.
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TECHNICAL PROPOSAL

- Site Organization

- Method Statement

- Mobilization Schedule

- Construction Schedule

- Plant

- Contractor's Equipment

- Personnel

- Proposed Subcontractors for Major Items of Plant and Installation Services

- Others
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METHOD STATEMENT
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MOBILIZATION SCHEDULE



52

CONSTRUCTION SCHEDULE



Contractor's Equipment
Form EQU

The Tenderer shall provide adequate information to demonstrate clearly that it has the capability to meet th
requirements for the key Contractor's equi pment I
separate Form shall be prepared dach item of equipment listed, or for alternative equipment proposed by the
Tenderer.

Item of equipment

Equipment Name of manufacturer Model and power rating
information

Capacity Year of manufacture

Current status | Current location

Details of current commitments

Source Indicate source of the equipment i
A Owned A Rented A Leased A Specially manufactured

Omit the following information for equipment owned by the

Owner Name of owner
Address of owner

Telephone Contact name and title

Fax Telex

Agreements Details of rental / lease / manufacture agreements specific to the project

Functional Guarantees

The Tenderer shall copy in the left column of the thkblewt he | denti ycati on of each
in the Speciycation and stated by the Pr oQualiinygc agn
Criteria, and in the right column, provide the corresponding value for each functional guarantee of the proposed pla
and equipment.

Required Functional Guarantee| Value of Functional Guarantee of the Proposed Plant and Equipment

1
2.
3

D
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Personnel
Form PER -1- Proposed Personnel

Tenderers should provide the names of suitably qual
[ll. The data on their experience should be supplied using the lb&low for each candidate.

1. Title of position*
Name

2. Title of position*
Name

3. Title of position*
Name

4, Title of position*
Name

*As listed in Section IlI.

Form PER-2

Resume of Proposed Personnel

Name of Tenderer

Position

Personnel information | Name Date of birth

Professional qualifications

Present employment | Name of Procuring Entity

Address of Procuring Entity

Telephone Contact (manager / personnel officer)
Fax E-mail
Job title Years with present Procuring Entity
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Summarize professional experience over the last 20 years, in reverse chronofdgickdicate particular
technical and managerial experience relevattigqroject.

From To Company / Project / Position / Relevant technical and management
experience

Proposed Subcontractors for Major Items of Plant and Installation Services

A list of major items oPlant and InstallatioBervices is provided below.

The following Subcontractors and/or manufacturers are proposed for carrying out the item of the facilities indicated.
Tenderers are free to propose more than one for each item

Major Items of Plant and Proposed Subcontractors/Manufacturers Nationality
Installation Services

Others - Time Schedule

(to be used by Tenderer when alternative Time for Completion is invited in ITT 13.2)
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Tenderers Qualiycation without prequaliycation

To establishitgyual i ycati ons to perform the contract i n acc

Criteria the Tenderer shall provide the information requested in the corresponding Information Sheets included he:
under.
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Form ELI 1.1

Tenderer Information Sheet

Date:

ITT No.:

1. T elregakNaree 6 s

2. In case of JV, legal name of each party:

3. T e actdiad or iatended Country of Registration:

4 . Tendererds Year of Registration:

5. T e n d dddeess i Couhtry of Rdgistration:

6 . Tendererdéds Authorized Representative | nf
Name:
Address:

Telephone/Fax numbers:
Email Address:

7.  Attached are copies of original documents of:

Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and ITT 4.4. In
of JV, Form of intent to form Jincluding a draft agreemertr JV agreement, in accordance with ITT 4.1 and IT
11.2.

In case of statewned enterprise or institution frolkenya documents establishing legal and financial autonomy
compliance with the principles of commercial law, and is not under the supervision of the Procuring Entity in
accordance with ITT 4.6.

Plkase note that a written authorization needs to be attached to this sheet as required by
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Form ELI 1.2

Party to JV Information Sheet

Date:
ITT No.:
1. Tendererdéds Legal Na me :
2. JV6s Party | egal name:
3. JVb6s P®RegsyatioB.ountry of

4. JVO6s Party Year of Registration:

5. JV6s Party Legal Address in Country of Re
6 . JV6s Party Authorized Representative Info
Name:
Address:

Telephone/Fax numbers:
Email Address:

7. Attached are copies of origirgbcuments of:
Articles of Incorporation or Registration of firm named in 1, above, in accordance with ITT 4.1 and ITT 4.4
In case of statewned enterprise or institution frolfenya documents establishing legal and financi
autonomy and compliance withe principles of commercial law and is not under the supervision g
Procuring Entity, in accordance with ITT 4.6.
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Form CONT 2
Historical Contract Non-Performance

Tenderer's Legal Name:

Date:

JV Member Legal Name:

ITT No.:

Non-Performed Contracts in accordance with Section lll, Evaluation and Qualification Criteria

A Contract norperformance did not occur sincéJanuaryinsert year] specified in Section Ill, Evaluatic
andQualification Criteria, Sul-actor2.1.

A Contract(s) not performesince ¥ Januaryinsert year] specified in Section Ill, Evaluation and
Quialification Criteria, requirement 2.1

Year Non- performed Contract Identification Total Contract
portion of Amount (current
contract value, currency,

exchange rate and
K Shilling
equivalent)

[insert [insert amount Contract Identificationfindicate complete contract name/[insert amount]
year] and percentage]number, and any other identification]

Name of Procuring Entitjinsert full name]

Address of Procuring Entityinsert City/
street/building/floor number/room number/country]

Reason(s) for nonperformangiadicate main reason(s)]

Pending Litigation, in accordance with SectionBNaluation and Qu#ication Criteria

A No pendinditigation in accordance with Sectiét, Evaluation and Qualification CriteriSubFactor
2.3.

A Pending litigation in accordance with SectionBaluation and Qualification Criteria, S#actor 2.3 as
indicatedbelow.

Year of | Amountin Contract Identification Total Contract Amount
dispute | dispute (currency) (currency), K Shilling
Equivalent (exchange rate)

Contract Identification:

Name of Procuring Entity:

Address of Procuring Entity:

Matter in dispute:
Party who initiated the dispute: __

Status of dispute:

Contract Identification:

Name of Procuring Entity:
Address of Procuring Entity:
Matter in dispute:

Party who initiated the dispute:
Status of dispute:

Litigation Historyin accordance with Section IEvaluation and Qualification Criteria

2.4.

A No Litigation Historyin accordance with Sectidh, Evaluation and Qualification CriteriSubFactor
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Year of
dispute

Amount in
dispute (currency)

Contract ldentification

Total Contract Amount
(currency), K Shilling
Equivalent (exchange rate)

A Litigation Historyin accordance with Section IEvaluation and Qual

as indicated below.

ification Criteri&ubFactor 2.4

[insert
year]

[insert
percentage]

Contract Identification: [indicate complet
contract name, number, and any other
identification]

Name of Procuringentity: [insert full
name]

Address of Procuring Entityinsert City/
street/building/floor number/room
number/country]

Matter in disputefindicate main issues in
dispute]

Party who initiated the disputgndicate
AProcuring Entityo
Reasn(s) for Litigation and award decisio

[insert amount]

[indicate main reason(s)]
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Form CCC
Current Contract Commitments / Works in Progress

Tenderers and each member to a JV should provide information on their current commitments on all
contracts that have been awarded, or for which a Form of intent or acceptance has been received, or
for contracts approaching completion, but for which an unqualified, full completion certificate has yet to
be issued.

Name of contract |Procuring Value of outstanding Estimated Average monthly invoicing
Entity, contact |work (current K Shiling | completion date |over last six months
addressitel equivalent) (K Shilling /month)

etc.
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FormFIN T 3.1
Financial Situation

Historical Financial Performance

Tendererds Legal Name: Date: o
JV Member Legal Name: ITT No.:
To be completed by thBenderer and, if JV, by each member
Financial Historic information for previous () years
information in (KShilling equivalent in 000s)
KShilling equivalent
Yearl |Year2 |Year3 |Year Year n Avg. Avg.
Ratio

Information from Balance Sheet

Total Assets (TA)

Total Liabilities (TL)

Net Worth (NW)

Current Assets (CA)

Current Liabilities
(CL)

Information from Income Statement

Total Revenue (TR)

Profits Before Taxes
(PBT)

Attachedare opi es of ynanci al statements (balance sheets
years required above complying with the following conditions:

a Must repect the ynanci al s i JV,ana hot sister guarfent companies.e nder
b) Hi storic ynanci al statements must be audited by

c) Historic ynanci al statements must be compl et e, i

d Historic ynancial st at ement slready sompleted and auditpddnod t o
statements for partial periods shall be requested or accepted).
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Form FIN - 3.2

Average Annual Turnover

Tenderer's Legal Name: Date:
JV Member Legal Name: ITT No.:

Annual turnover data

Year Amount and Currency KSHILLING equivalent

*Average

Annual

Turnover
*Averageannual turnover <calcul ated as total certiyed p:
by the number of years speci y-attorilB82. Section I 11, Ev .
Form FIN3.3
Financial Resources
Specify proposed sourcespfn anci ng, such as Iliquid assets, unenc
ynanci al means, net of current commi t ment s, availl al

contracts as indicated in Section Ill, Evaluationand&l i ycati on Criteri a.

Source of financing Amount (KShilling equivalent)

1.
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Form EXP 4.1
General Experience

Tenderer's Legal Name:

JV Member Legal Name:

ITT No.:

Date:
Starting Ending Month / Contract Identification Role of
Month / Year | Year Years* Tenderer

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of théVorks performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

Contract name:

Brief Description of the Works performed by the
Tenderer:

Name of Procuring Entity:

Address:

*List calendar year for years with contracts with at least nine (9) months activity per year starting with the earliest \

Form EXP 14.2(a)
Speciyc Experience

Tenderer's Legal Name:

JV Member Legal Name:
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Similar Contract No. __ [insert specific number] of [total
number of contracts] required

Information

Description of the similarity in accordanaéth SubFactor
4.2a) of Section IlI:

Amount

Physical size

Complexity

Methods/Technology

Physical Production Rate

Form EXP i 4.2(b)
Specific Experience in Key Activities

Tendereros Legal Na me :
JV Member Legal Name:

Subcontractorods Legal Name:

Information

Contract Identification

Award date

Completion date

Role in Contract
Contractor

Management
Contractor

Subcontractor

Total contract amount

KSHILLING__

If member in a JV or subcontractor, specify

participation of total contragmount %

KSHILLING__

Procuring Entityos

Address:

Telephone/fax number:

E-mail:
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FORM OF TENDER SECURITY -[Option 1i Demand Bank Guaranteg

Beneyciary:
Request fofTendersNo:

Date:

TENDER GUARANTEE No.:

Guarantor:

1. Wehave been informed that (here inafter called "the Applicant") has submitted or
will submit t dentei{here iBadter eaffed"itha Tepderl') forsthe execution of
under Request faFendersNo. (Athe | TTO) .

2 Furthermor e, we under st anrgs conditons,Jendarsmust bedsuppogted hyoa t h

@)

b)

66

Tenderguarantee.

At the request of the Applicant, we, as Guarantor
or sums not exceeding in total an amount of ( ) upon receipt by us ofttite ney ci ar
complying demand, supported by the Beneyciary's s

document accompanying or identifying the demand, stating that either the Applicant:

has withdrawn its Tender duringthe periddoTender val i dity set for

th in
Tender Validity Periodod), or any extension th

eret

having been notiyedendetby thlee aB e @Y EendendajidioydPeiddionagy t h €
extension there to provided by the Applicant, (i) has failed to execute the contract agreement, or (ii) has faile
to furnish the Performance.

This guarantee will expire: (a) if the Applicant is the succesBunldererupon our receipt of copies of the
contract agreement signed by the Applicant and the Performance Security and, or (b) if the Applicant is not th
successfulendererupon the earlier of (i) our receipticaaf a
of the results of the Tendering process; or (ii) thirty days after the end BénlderValidity Period.

Consequently, any demand for payment wunder this g
onor before that date.

[signature(s)]

Note: Al italicized text is for use in prepar:.i



FORMAT OF TENDER SECURITY [ Option 2i Insurance Guarantee]

TENDER GUARANTEE No.:

67

Wher eas élangedf the tenderer] (hereinafter called Athe ten
é é é Date of submission of tenderjo r t h e ¢Nardeéadd/or description of the tend€Hereinafter
cal |l ed 0 tfdn ¢he Exeauttbre of 0 ) under Request for Tenders No. (Athe I T1

KNOW ALL PEOPLE by these present sNaméad nsurdfiee Gordpard é é
having our registered oddlilced afit R é®éar(dretren m)a,f
[Name of Procuring Entit her ei naft erPrrc@ad ureidndgtikati tyo) in th
(Currency and guarantee amount) for which payment well and truly to be made to the said Procuring Entity
Guaantor binds itself, its successors and assigns, jointly and severally, firmly by these presents.

Sealed with the Common Seal of the said Guarantor this __ day of 20__.

NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such tlifathe Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the Principal's Letter
Tender (At he Tender Validity Periodo), 0 |

b) having be n notiyed of t he acceptance of i ts
Validity Period or any extension thereto provided by the Principal; (i) failed to execute the Contr
agreement; or (ii) has failed farnish the Performance Security, in accordance with the Instruction
to tenderers (Al TTO) of t he Procuring E |

then the guarantee undertakes to immediately pay to the Procuring Entity upatmwlbeamount upon

receipt of t he Procuring Entity's yrst wr i
its demand, provided that in its demand the Procuring Entity shall state that the demandomarises f

occurrence of any of the above events, specifying which event(s) has occurred.

This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our receipt of copie
the contract agreemestgned by the Applicant and the Performance Security and, or (b) if the Applica
i s not t he successful Tender er , upon t han €
to the Applicant of the selts of the Tendering process; or (ii)tweaiyht days after the end of the
Tender Validity Period.

Consequentl vy, any demand for payment under
above on or befe that date.

[Date ] [Signature of the Guarantor]
[Witness] [Seal]
Note: All italicized text is for use in preparindgiti s f orm and shall be del ete



TENDER-SECURING DECLARATION FORM {r 46 and 155(2)}

[The Bidder shall complete this Form in accordance with the instructions indicated]

Date: [insert date (agday,month and year) ofender
Submission]rendemNo.: [insert number of tendering process]
To: [insert complete name of

Purchaser]l/We, the under signed, declare that:
1 I'We understand that, according to your conditions, bids must be supportéetehgexrSecuring Declaration.

2 I/We accept that I/ we will automatically be suspended from being eligible for tendering in any contract with
the Purchaser for the period of time of [insert number of months or years] starting on [insert date], if we are ir
breach of our obligation (s) under the bid conditions, becauséajvbave withdrawn our tender during the
period of tender wvalidity speciyed by us in the
acceptance of our Bid by the Purchaser durhmg pieriod of bid validity, (i) fail or refuse to execute the
Contract, if required, or (ii) fail or refuse to furnish the Performance Security, in accordance with the
instructions to tenders.

3 I We understand that thiBenderSecuring Declaration shadkpire if we are not the successful Tenderer (s),
upon the earlier of:

ay Our receipt of a copy of your notiycation of t
b)  Thirty days after the expiration of oliender.

4, I/ We understand that if | am/ we are/ in a Jafiehture the TenderSecuring Declaration must be in the name
of the JointVenturethat submits the bid, and the Joifgnturehas not been legally constituted at the time of
bidding, theTenderSecuring Declaration shall be in the names of all future parasenamed in the letter of
intent.

S T 1T PP PPPPPP

Capacity/title (director or partner eole proprietor, etc.)

Duly authorized to sign the bid for and on behalf of: ..........ccccooiiiinnd [insert complete name Geenderer]

Datedon.......ccccooovvii day Of....vvvieieiiiiiiii e [Insert date of signing]

Seal or stamp
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MANUFACTURER'S AUTHORIZATION FORM

Date:

ITT No.:

To:

WHEREAS

We ,who are ofyci al ma n u f a c thavingfacwriepat
, do hereby authorize to submit aTenderthe purpose of which

is to provide the following goods, manufactured by us , and to subsequently negotiate and

sign the Contract.

We hereby extend our full gwantee and warranty in accordance with Clause 27 of the General Conditions, with
respect to the goods offered by the above yrm.

Signed:

Name:

Title:

Duly authorized to sign this Authorization on behalf of:

Dated on day of
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REALTIME POLYMERASE CHAIN REACTIGRCHRM™MACHINSPECIFICATIONS

INTRODUCTION

The Kenya Medical Research Institute (KEMRI) requires the syppiallation, training andommissioning
of aRealTime PCR.The instrument is primarily required to perform research into the field of genomics
STAGE 2: TECHNICAL SPECIFICATIONS FOR REALTIME POLYMERASE CHAIN REACTIEGRCERT
MACHINE

SECTION A: MANDATORY TECHNICAL REQUIREMENTS
Note: The Vendor needs to confirm compliance to requirements contained in this section.
Mandatory technical requirements Bidders offer
1 Software The equipment must be prestalled with High

Resolution Melt Software

2 Segmented Heating| The 96 well heating block must have independer

block for temperature zones (up to 6 zones) for better
multiplexing temperature zone precision and better gradient
reaction optimization
3 Computer A PC must be supplied with the raahe PCR with

the followingminimum specifications:

- OperatingSystemWindows 10Enterprise LTSC
64bit

- Form factor- (All in one PC)

- Memory- 8 GB DDR43200 MHz RAM (1 x 8
GB)

- Processoerl nt el E Q635G &ip to 4.7
GHz with Intel® Turbo Boost Technology, 12
MB L3 cache, 4 cores, Breads)

-Screen240 f | at sctouechen mo

Internalstorage 1 TB 7200 rpm SATA HDD

4 | SCANNER The equipment must be supplied with a
SCANNER,1D/2D BARCODE hand held
5 | UPS Must provide 3KVA Uninterruptible Power Suppl
(UPS)
6 Manufacturer The bidder must provide a Manufacturer
Authorization letter | Authorization letter addressed to KEMRI
7 Brochures and Tenderer must provide a copy(s) of brochure ang
Manuals manuals for the equipment which must be in

English (an online link to the brochures and
manuals should be provided). In addition, referer
specifications must be highlighted against each
requirement for easa evaluation

Only Tenderer(s) whaneet fullcompliance with Mandatory Technical Requirements will proceed to the Generd
Technical Specificationfor evaluation

SECTION B: GENERAL TECHNICAL SPECIFICATIONS Bidders Offer | Score
8 | Sample capacity 96-well capacity compatible with all tube formats 3
(wells) single tubes (1 point)

8-tube strips (1 point)
96-well plates (1 point)

9 Touch Screen The instrument should include a touchscreen 4
interface that can store protocols for quick run st
from the instrument without the need for a
computer.

l nstrument és touch scr
uploading of protocols or run files
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. directly to the online ecosystem.
Touch screen (4 points)
Non touch screen (2 points)

10

Internal onboard
Storage

Must have an Otboard storage capability with
memory capacity of 10GB for storing between
10005000 standard absolute quantification run fi
5-10GB (2 points

1-5GB ( 2 points)

11

Reagents logn

Should have I nstrument
allows user to enter reagent information into the
file including

Reagent Name

Barcode

Type

Part number

Lot number

Expiration Date

(1 POINT EACH)

12

Heated Lid

The instrument should include a heated lid
assembly that heats the top half of the sample pl
and provides an effective seal to minimize reacti
mixture evaporation

Heated lid type (2 points)

Non-heated lid type (point)

13

Excitation source

Instrument should have bright white LED
-White LED light (4 points)
-Non-white light source (2 points)

14

Optical detection

The 96 wells instrument should have a minimum
6 decoupled filters

1-5 filters (2 point)

Above6 filters (4 points)

15

Excitation/detection
range

The instrument to have an excitation of 4680
nm and detection of 50@30 nm

Score

Within 450' 680 nm/500730 nm (4 points)
Above 450 680nmand detection of 50830 nm (2
points)

Below 450 680nmandietection of 500730 nm (2
points)

16

Temperature
range:

High-performance system with a wide
programmable temperature range from 4°C to
100°C

17

Maximum block
ramp rate

Instrument to have a maximum block rate of
6.5°C/sec

Between 16.5°C/sec ($oints)

Above 6.5°C/sec (2 points).

18

Dye compatibility

The instrument should have capability to be
compatible with use of the following dyes
FAME/

SYBR® Green

VIC®

15
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JOEE
HEX/TET

ABY®

NEDE
TAMRAE
Cy®3

JUN®,

ROXE
TexasRed®
Mustang Purple®
Cy®5/LIZ®
Cy®5.5

(EACH 1 POINT)

19

Calibration

Instrument should be factory calibrated.Pre
calibrated decoupled-éolor White LED optical
system

20

Chemistry
capabilities

Fast/standard

21

Instrument
Integrated
Programming.

Should have an ApplicatidArogramming Interface
(APY) is included that will allow programming
routines to be developed for controlling the
instrument.

SECTION C:

CONTRACTOR RESPONSIBILITIES

Bidders Offer

Score

22

Installation and
training

Onsite installation by factory trained engineers 3
end user training by qualified application
specialists. Onsite training f@working days.

The installation must include (training manual to

attached)

3) Basic maintenance training (3omts)

4) Providea tailored training program to buitde
foundation of users aio optimize laboratory
proficiency with the systerapplications (3
points)

23

Warranty:

Oneyear warranty, system installation and basic
operator training performed by an authorizedvice
engineer, together with consumables for system
gualification Fast repairs from certified service
engineers. (Attach one year manufacturer statement
warranty)

24

Service technician

requirements

At least one instrument field service engin@€3E)
trained by manufacturer on the model and type ¢
instrumentation must be employed by the local
supplier.

Bidder to provide proof of at least one field servig
engineers. Attach proof of certification.

25

Service
undertaking

The tenderer to comminh writing that, when
repairs are required, to provide support by factor,
trained experienced service personneisib@
within three (3) working days of the order being
available.

1-3 days (4 points)

3-5 days (2 points)

Above 5 days (0 points)

26

Bid price

A single bid price, including VAT, for the complet

system as specified, as well as additional
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components, statp kits, services, accessories af
components that may be required to make the
system fully operational, must be provided for wi
the hd.

27

Certificate Manufacturerds SO/ I EC 5

Total 100

FORMS AND PROCEDURES
Form of Completion Certiycate

Date:

ITT No:

To:

Dear Ladies and/or Gentlemen,

Pursuant to GCC Clause 24 (Completion of Haeilities) of the General Conditions of the Contract entered into
between yourselves and the Procuring Entity dated , relating to the , we
hereby notify you that the following part Helswand f t
that, in accordance with the terms of the Contract, the Procuring Entity hereby takes over the said part (s) of tt
Facilities, together with the responsibility for care and custody and the risk of loss thereof on the date mentione
below.

1 Descriptionof the Facilities or part there of:
2. Date of Completion:

However, you are required to complete the outstanding items listed in the attachment hereto as soon as practicabl

This Form does not relieve you of your obligation to complete the executioa Batilities in accordance with the
Contract nor of your obligations during the Defect Liability Period.

Very truly yours,
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Title (Project Manager)

FORM OF OPERATIONAL ACCEPTANCE CERTIFICATE

Date:

ITT No:

To:

Dear Ladies and/dgéentlemen,

Pursuant to GCC SuBlause 25.3 (Operational Acceptance) of the General Conditions of the Contract entered into
between yourselves and the Procuring Entity dated :

relating to the , we hereby notify you that the Functional Guarantees of
thefol owi ng part (s) of the Facilitiebelommere satisfact

1 Description of the Facilities or part there of:

2 Date of Operational Acceptance:

This Form does not relieve you of your obligation to complete the executiba Bhcilities in accordance with the
Contract nor of your obligations during the Defect Liability Period.

Very truly yours,

Title (Project Manager)
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CHANGE ORDER PROCEDURE AND FORMS

Date: ......

ITT No:

CONTENTS
1. General

2. Change Order Log

3. References for Changes

ANNEXES

Annex 1: Request for Change Proposal

Annex 2: Estimate for Change Proposal

Annex 3: Acceptance of Estimate

Annex 4: Change Proposal

Annex 5:Change Order

Annex 6: Pending Agreement Change Order

Annex 7: Application for Change Proposal

Change Order Procedure

1. General

This section provides samples of procedures and forms for implementing changes in the Facilities during th
performance of th€ontract in accordance with GCC Clause 39 (Change in the Facilities) of the General
Conditions.

2. Change Order Log

The Contractor shall keep an-tgpdate Change Order Log to show the current status of Requests for Change
and Changes authorized or pending Amnex 8. Entries of the Changes in the Change Order Log shall be

made to ensure that the log istapdate. The Contractor shall attach a copy of the current Change Order Log

in the monthly progress report to be submitted to the ProcEnitity.

3. Refererces for Changes

D
2)
3
4)
5

Note:

Request for Change as referred to in GCC Clause 39 shall be serially numbexedn@R

Estimate for Change Proposal as referred to in GCC Clause 39 shall be serially numb&rechi©N
Acceptance of Estimate as referred to in GCC Claush&® be serially numbered CA&-nnn.
Change Proposal as referred to in GCC Clause 39 shall be serially numbexedn@P

Change Order as referred to in GCC Clause 39 shall be serially numbed¢eh@®

a) Requests for Change issued fromfhe ocur i ng Entity's Home Ofyce and
Procuring Entity shall have the following respective references:
Ho me Of YCB-H-nnn

Site

CR-S-nnn

b) The above Mmuimbetrhd nmaame f or Request for Change,
Estimate, Change Proposal and Chadgger.
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ANNEX 1. REQUEST FOR CHANGE PROPOSAL

(Procuring Entity's Form head)

To:

Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

With reference to the captioned Contract, you are requested to prepare and submit a Change Proposal for the Cha

noted below in accordance with the following instructions within days of the date of this

Form

1 Title of Change:

2. Change Request No.

3. Originator of Change:

4. Procuring Entity:

5. Contractor (by Application for Change Proposal No. :

6. Brief Description of Change:

7. Facilities and/or Item No. of equipment related to the requested Change:

8. Referencalrawings and/ or technical documents for the request of
Change: Drawing No./ Document No.Description

0. Detailed conditions or special requirements on the requested Change:

10. GeneralTermsand Conditions:

a) Please submit your estimate to us showing what effiectequested Change will have on the Contract
Price.

b)  Yourestimate shall include your claim for the additional timeny,for completion of the requested
Change.

c) If you have any opinion negative to the adoption of the requested Change in conméittiome
conformability to the other provisions of the Contractor the safety of the Plant or Facilities, please inform
us of your opinion in your proposal of revised provisions.

d) Anyincrease or decrease in the work of the Contractor relating to the ses¥ite personnel shall be
calculated.

e) Youshall not proceed with the execution of the work for the requested Change until we have acceptec
and conyrmed the amount and nature in writing.

(ProcCuring ENLILY'S INAMIE) .....uuiiiiiiiiie ittt emmmmms ettt e e e e ettt et e e e e e bbbttt e e e e e s b bt e et e e e e e e s b bbbt e e e e e e e e nbbeeeaeeeeas

LS o = LT =) TSP

e gLl IS Te g =T (o] Y PP PPPPR PP

(N1 =20 ] T | =1 oY) PSPPI
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ANNEX 2. ESTIMATE FOR CHANGE PROPOSAL

(Contractor's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

With reference to your Request for Change Proposal, we are pleased to notify you of the approximate cost of prepari
the belowreferenced Change Proposal in accordance with GC&&ulse 39.2.1 of the @eral ConditionsWe
acknowledge that your agreement to the cost of preparing the Change Proposal, in accordance with@&6&ub
39.2.2, is required before estimating the cost for change work.

Title of Change:

Change Request No./Rev.:

Brief Description of Change:

Scheduled Impact of Change:

a &~ w DR

Cost for Preparation of Change Proposal:

a) Engineering (Amount)

i) Engineer hrsx rate/hr=

i) Draftsperson hrsx rate/hr= SuHotal hrs

iy  TotalEngineering Cost
b) Other Cost
Total Cost (a) + (b)

(Contractor's Name)

(Signature)

(Name of signatory)

(Title of signatory)

°Costs shall be in the currencies of the Contract.
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ANNEX 3. ACCEPTANCE OF ESTIMATE
(Procuring Entity's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We hereby accept your Estimate for Change Proposal and agree that you should proceed with the preparation of |
Change Proposal.

Title of Change:

Change Request No./ Rev.:

Estimate for Change Proposal No./ Rev.:

Acceptance of Estimate No./ Rev.:

Brief Description of Change:

S T G A

OtherTermsand Conditions: In the event that we decide not to order the Change accepted, you shall be entitle
to compensation for the cost of pegation of Change Proposal described in your Estimate for Change Proposal
mentioned in para. 3 above in accordance with GCC Clause 39 of the General Conditions.

(Procuring Entity's Name)

(Signature)

(Name andritle of signatory)
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ANNEX 4. CHANGE PROPOSAL
(Contractor's Form head)

To:

Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

In response to your Request for Change Proposal No.

proposal as follows:
1 Title of Change:

2 Change Proposal No./Rev.:

3. Originator of Change:
Procuring Entity:
Contractor;

4. Brief Description of Change:

5 Reasons for Change:

6. Facilities and/or Item No. of Equipment related to the requested Change:

7. Reference drawings andf technical documents for the requested
Change: Drawing/ Document No. Description

, we hereby submit our

8 Estimate of increase/ decrease to the Contract Price resulting from Change

Proposal: (Amount)

a) Direct material

b)  Major construction equipment

c) Direct (Tetdld hrspbor
d)  Subcontracts

e) Indirect material and labor

f)  Site supervision

g Head ofyce technical staff sal
Process engineer hrs @ rate/hr
Project engineer hrs @ rate/hr
Equipment engineer hrs @ rate/hr
Procurement hrs@ rate/hr
Drafts person hrs@ rate/hr
Total hrs

h)  Extraordinary costs (computer, travel, etc.)
i) Fee for general administration, % of ltems
) Taxesand customs duties

Total lump sum cost of Change Proposal
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(Sum of items (a) to (j))

Cost to prepare Estimate for Change
Proposal (Amount payable if Change is not
accepted)

9. Additional time for Completion required due to Change Proposal

10.  Effect on the Functional Guarantees

11.  Effect on the other terms and conditions of the Contract

12, Validity of this Proposal: within [Number] daydter receipt of this Proposal by the Procuring Entity

13.  Other terms and conditions of this Change Proposal:

a) You arerequested to notify us of your acceptance, comments or rejection of this detailed Change
Proposal within days from your receipt of thRBroposal.

b) The amount of any increase and/or decrease shall be taken into account in the adjustment of the
Contract Price.

c) Contractor's cost for preparation of this Change Progosal:

(Contractor's Name)

(Signature)

(Name of signatory)

Title of signatory)

’Specify where necessary.
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ANNEX 5. CHANGE ORDER
(Procuring Entity's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

Weapprove the Change Order for the wo) &dagmeetcadysttde i n

Contract Price, Time for Completion and/or other conditions of the Contract in accordance with GCC Clause 39 o
the Geneal Conditions.

Title of Change:

Change Request No./Rev.:
Change Order No./ Rev.:
Originator of Change: Procuring Entity:

A~ oD

Contractor:

5. Authorized Price:
Ref. No.: Date:
Foreign currency portion plus Local currency portion

6.  Adjustment of Timdor Completion
None Increase Days Decrease days

7. Other effects, if any

Authorized by: Date:
(Procuring Entity)

Accepted by: Date;
(Contractor)
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ANNEX 6. PENDING AGREEMENT CHANGE ORDER

(Procuring Entity's Form head)

To:

Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:

We instruct you to carry out the work in the Change Order detailed below in accordance with GCC Clause 39 of th

General Conditions.

1.

2.

(Procuring Entity's Name)

(Signature))

Title of Change:

Procuring Entity's Request f@hange Proposal No./Rev.:

dated:

Contractor's Change Proposal No./Rev.:

Brief Description of Change:

dated:

Facilities and/or Item No. of equipment related to the requested Change:

Reference Drawings and/or technical documents for the requelsteye:
Drawing/Document No. Description
Adjustment of Time for Completion:
Other change in the Contract terms:

Other terms and conditions:

(Name of signatory))

(Title of signatory))
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ANNEX 7. APPLICATION FOR CHANGE PROPOSAL
(Contractor's Form head)

To: Date:

Attention;

Contract Name:

Contract Number:

Dear Ladies and/or Gentlemen:
We hereby propose that the belaventioned work be treated as a Change in the Facilities.

1. Title of Change:

2. Application for Change Proposal No./Rev.: dated:

3. Brief Description of Change:

4. Reasons for Change:

5. Order of Magnitude Estimation (in the currencies of the Contract):
6. Scheduled Impact of Change:

7. Effect on Functional Guarantees, if any:

8. Appendix:

(Contractor's Name)

(Signature)

(Name of signatory)

(Title of signatory)
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PART 317 CONDITIONS OF CONTRACT
AND CONTRACT FORMS



GENERAL CONDITIONS OF CONTRACT

A.

1.

Contract and Interpretation

Deynitions

1.1 The following words and expressions shall have the meanings here by assigned to them:

88

AContract o meAgnesement bngeredCiota etivee the Procuring Entity and the Contractor,
together with the Contract Documents referred to there in; they shall constitute the Contract, and the terr

Aithe Contracto shalll in all such documents be <c
AComtr @&ocument sd0 means the documents | isted in
Agreement (including any amendments thereto).

RGCCoO means the Gener al Conditions of Contract
Contract.

Afday o reedardag.figy@ar 0 means 365 days. fAmontho means

AfiPartyodo means the Procuring Entity or the Contra

AProcuring Entityd means the publasthelegaltsicdessorsnoa me
permitted assigns of the Procuring Entity.

AProject Manager d means the person appointed by
Clause 17.1 (Project Manager) hereof and named as such in the SCC to perfartieshagetbgated by the
ProcuringEntity.

AContractor 0 me anlendatdperfornehe €antraét ap beantaccepeed by the Procuring
Entity and is named as Contractor in the Contract Agreement, and includes the legal successors or permitt
assigns of the Contractor.

AiContractor's Representativeodo means any person |
Entity in the manner provided in GCC SGlause 17.2 (Contractor's Representative and Construction
Manager) here of to perforthe duties delegated by the Contractor.

AConstruction Manager o means the person appoin:
provided in GCC Sui€lause 17.2.4.

ASubcontractor, o including manuf acnypartefthe Facilities,a n s
including preparation of any design or supply of any Plant, iscentracted directly or indirectly by the
Contractor, and includes its legal successors or permitted assigns.

ADi spute Boardo (DB) me adhas suthhirethe SEC appomtedoby agmeeamert o |
between the Procuring Entity and the Contractor to make a decision with respect to any dispute or differenc
between the Procuring Entity and the Contractor referred to him or her by the Parties pursuant tdGCC S
Clause 46.1 (Dispute Board) hereof.

AiContract Priced means the sum speciyed in Arti
to such additions and adjustments there to or deductions there from, as may be made pursuant to the Contre

AFacilitiesd means the Plant to be supplied and
out by the Contractor under the Contract.

APl ant 0o means permanent plant, equi pment ,Ikintkac hi
to be provided and incorporated in the Facilities by the Contractor under the Contract (including the spare
parts to be supplied by the Contractor under GCG@abse7.3 here of), but does not include Contractor's
Equipment.



2.

Al nstall ation Serviceso means all those service
provided by the Contractor under the Contract, such as transportation and provision of marine or other simile
insurance, inspection, expeditingjte preparation works (including the provision and use of Contractor's
Equipment and the supply of all construction materials required), installation, testiognpm@ssioning,
commissioning, operations, maintenance, the provision of operations am&maace manuals, training,
etcéas the case may require.

AfiContractor's Equipmentodo means all facilities
of every kind required in or for installation, completion and maintenance of Facilaiesréhto be provided
by the Contractor, but does not include Plant, or other things intended to form or forming part of the Facilities.

’

ACountry of Origindo means the countries and ter

iSited mean shertplaces upoa which thenFacilities are to be installed, and such other land or
pl aces as may be speciyed in the Contract as fo
AEffective Dated means the date of fulyl |l neent o
Contract Agreement, from which the Time for Completion shall be counted.

ATi me for Completiond means the time within whi
the Facilities where a separate Time for Completion of such part hagphlesribed) is to be attained, as
referred to in GCC Clause8 and in accordance with the relevant provisions of the Contract.

ACompl etiond means that the Facilities (or a s
Contract) have been cqieted operationally and structurally and put in a tight and clean condition, that all

work in respectof Pre o mmi ssi oning of the Facilities or suc
t hat the Facilities or s pmissioning as pravided int GCE iClausd 24 a r
(Completion) hereof.

APcemmi ssioningd means the testing, checking an
Requirements that are to be carried out by the Contractor in preparat©onimnissioning as provided in
GCC Clause24 (Completion) hereof.

ACommi ssioningd0 means operation of the Facilit
Completion, which operation is to be carried out by the Contractor as provided in GE&labah25.1
(Commissioning) hereof, for the purpose of carrying out Guarantee Test(s).

iGuarantee Test(s)O0O means the test(s) speciyed
ascertain whether the Facitla tatetsaiomr tah e pFeuwn cyteido n
in the Appendix to the Contract Agreement titled Functional Guarantees, in accordance with the provisions
of GCC SukClause25.2 (Guarantd@est)hereof.

AOperational Accept ance o0 unngBEntityofthelracilites(ar any pae of the b
Facilities where the Contract provides for ac
Contractor's fulyllment of the Contract ieleavant esp
part thereof) in accordance with the provisions of GCC Clause 28 (Functional Guarantees) hereof and shz
include deemed acceptance in accordance with GCC Clause 25 (Commissioning and Operatione
Acceptance) hereof.

AfDefect Li abi thépgenodd wlidity ofthé wamantes given by the Contractor commencing
at Completion of the Facilities or a part thereof, during which the Contractor is responsible for defects with
respect to the Facilities (or the relevant part thereof) as prowide@C Clause 27(Defect Liability) hereof.

iNotice of Di ssatisfactiond means t he -Clause 46cte ¢
indicating its dissatisfaction and intention to commence arbitration.

Contract Documents

2.1 Subject to Articlel.2 (Order of Precedence) of the Contract Agreement, all documents forming part of the
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Contract (and all parts thereof) are intended to be correlative, complementary and mutually explanatory. Th
Contract shall be read as a whole.



3.

3.1

3.2

3.3

3.3.1

3.4

3.5

3.6

3.6.1

3.6.2

3.7
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Interp retation

In the Contract, except where the context requires otherwise:
a) Words indicating one gender include all genders;

b) words indicating the singular also include the plural and words indicating the plural also include the
singular;

c) provisionsincluding he wor d fagree, 0 Aagreed, 0 or fAagr ece
in writing;

d the word fAtendermTdnmndérymaeanferecursd amiidtrifi bender do
with ATendering Document, 0 and

e) Awritteno or i nduritten; typewritten, printedeoaetectronicaly made, and
resulting in a permanent record.

The marginal words and other headings shall not be taken in to consideration in the interpretation of tf
Conditions.

Incoterms
Unless inconsistent with grprovision of the Contract, the meaning of any trade term and the rights and
obligations of Parties thereunder shall be as prescribed by Incoterms.

Incoterms means international rules for interpreting trade terms published by the International Chamber o
Commerce (latest edition), 38 C ours Alb€ert 25008 Paris, France.

Entire Agreement

Subject to GCC Sullause 16.4 hereof, the Contract constitutes the entire agreement between the Procurin
Entity and Contractor with respect to the subject maife€ontract and supersedes all communications,
negotiations and agreements (whether written or oral) of Parties with respect there to made prior to the date
Contract.

Amendment
No amendment or other variation of the Contract shall be effective unless ivriting, is dated, expressly
refers to the Contract, and is signed by a duly authorized representative of each Party hereto.

Independent Contractor

The Contractor shall be an independent contract or performing the Contract. The Contract deasenahgr
agency,partnership, joint venture or other joint relationship between the Parties hereto. Subject to the
provisions of the Contract, the Contractor shall be solely responsible for the manner in which the Contract i
performed. All employees, reggentatives or Subcontractors engaged by the Contractor in connection with
the performance of the Contract shall be under the complete control of the Contractor and shall not be deem:
to be employees of the Procuriggtity, and nothing contained in theo@tractor in any subcontract awarded

by the Contractor shall be construed to create any contractual relationship between any such employee
representatives or Subcontractors and the ProcHritity.

Non-Waiver

Subject to GCC Sullause 3.6.Dbelow, no relaxation, forbearance, delay or indulgence by either Party in
enforcing any of the terms and conditions of the Contract or the granting of time by either Party to the othe
shall prejudice, affect or restrict the rights of that Party under the Comoashall any waiver by either Party

of any breach of Contract operate as waiver of any subsequent or continuing breach of Contract.

Any waiver of a Party's rights, powers or remedies under the Contract must be in writing, must be dated an
signed by arauthorized representative of the Party granting such waiver, and must specify the right and the
extent to which it is being waived.

Severability

If any provision or condition of the Contract is prohibited or rendered invalid or unenforceable, such
prohibition, in validity or unenforced ability shall not affect the validity or enforce ability of any other
provisions and conditions of the Contract.



3.8

4.3

5.3

54

5.5

6.1

6.2

7.1

7.2

Country of Origin

AOri gind means the place wher e tmned, gpolvm producednod c
manufactured, and from which the services are provided. Plant components are produced when, throug
manufacturing, processing, or substantial or major assembling of components, a commercially recognize
product results that is ssantially in its basic characteristics or in purpose or utility from its components.

Communications

WherevertheseConditions providdor thegivingorissuingofa ppr oval s, certi ycates
determinations, notices, requests and discharges, theseurications shall be:

a Inwriting and delivered against receipt; and

b delivered, sent or transmitted to the address for the recipient's communications as stated in the Contract
Agreement.

When a certiydatyehé scenstsiugdar t ®h al |Partg.When a noticecio p y
issued to @arty,by the other Party or the Project Manager, a copy shall be sent to the Project Manager or
the otherParty,as the case may be.

Law and Language

The Contract shall be gexned by in accordance with laws of Kenya
The ruling language of the Contract shall be English Language.
The language for communications shall be the English language.
Fraud and Corruption

The Procuring Entity requires compliance with the provisions oPtit#ic Procurement and Asset Disposal
Act , 2015, Section 62 as set forth in Section ¢
submitted by a person shall include a declaration that the person shall not engage in any corrupt or fraudule
practice and a declaration that the person or his or hec@bactors are not debarred from participating in
public procurement proceedings.

Tenderers shall permit and shall cause their agents (where declared or not), subcontracionsutants,
savice providers, suppliers, and their personnel, to permit the PPRA to inspect all accounts, records and oth:
documents relating to any initial selection proc
submission, and contract performancetfie case of award), and to have them audited by auditors appointed
by the PPRA.

Subject Matter of Contract
Scope of Facilities

Unless otherwise expressly limited in the Procuring Entity's Requirements, the Contractor's obligations cove
the provision of all Plant and the performance of all Installation Services required for the design, and the
manufacture (including procurementiadjity assurance, construction, installation, associated civil works, Pre
commissioning and delivery) of the Plant, and the installation, completion and commissioning of the Facilities
in accordance with the plansdegpramcaedanmysat hesmpedo
in the Section, Procuring Entity's Requirements
provision of supervision and engineering services; the supply of labor, materials, equipment, spare parts (
speci yed i-@Glause C.8beldw) bnd accessories; Contractor's Equipment; construction utilities and
supplies; temporary materials, structures and facilities; transportation (including, without limitation, unloading
and hauling to, from and at the Sjtand storage, except for those supplies, works and services that will be
provided or performed by the Procurikgtity, asset for thin the Appendix to the Contract Agreement titled
Scope oWorksand Supply by the Procuririgntity.

The Contractor shalynl ess speciycally excluded in the Con:
such items and materials not speciycally menti or
the Contract as being required for attaining Completion oftmlities as if such work and/or items and
materials were expressly mentioned in the Contract.
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7.3

9.1

9.2

9.3

9.4

9.5

9.6

9.7

9.8

In addition to the supply of Mandatory Spare Parts included in the Contract, the Contractor agrees to suppl
spare parts required for the operation and mainten@ of t he Facilities for t}
the provisions, ifny,s peci yed i n the SCC. However, the ident
parts and the terms and conditions relating to the supply there of are to beba@nessh the Procuring Entity

and the Contractor, and the price of such spare parts shall be that given in Price Schedule No.6, which shall
added to the Contract Price. The price of such spare parts shall include the purchase price there for and otl
costs and expenses (including the Contractor's fees) relating to the supply of spare parts.

Time for Commencement and Completion

The Contractor shall commence work on the Facil
prejudice to GCC Suflaue 26.2 hereof, the Contractor shall thereafter proceed with the Facilities in
accordance with the time schedule speciyed in th
The Contractor shall attain Completion of the Facilities or of a plaeteva separate time for Completion of
such part is speciyed in the Contract, within th
the Contractor shall be entitled under GCC Clause 40 hereof.

Contractor's Responsibilities

The Contractoshall design, manufacture including associated purchases and/or subcontracting, install anc

complete the Facilities in accordance with the
purposes for which theyontaste i ntended as deyned i
The Contractor conyrms that it has entered in to

relating to the Facilities including any data as to boring tests provided by the Pramnitiipgand on the basis

of information thathe Contractor could have obtained from a visual inspection of the Site if access there to
was available and of other data readily available to it relating to the Facilities as of the dateeigen(38)

days prior torendersubmission. The Contractacknowledges that any failure to acquaint itself with all such
data and information shall not relieve its res
successfully performing the Facilities.

The Contractor shall acquire and pay for altrpits, approvals and /or licenses from all local, state or national
government authorities or public service undertakings in the country where the Site is located which sucl
authorities or undertakings require the Contractor to obtain in its name ankl avkimecessary for the
performance of the Contract, including, without limitation, visas for the Contractor's and Subcontractor's
personnel and entry permits for all imported Contractor's Equipment. The Contractor shall acquire all othel
permits, approval and/or licenses that are not the responsibility of the Procuring Entity under GEC Sub
Clausel10.3 hereof and that are necessary for the performance of the Contract.

The Contractor shall comply with all laws in force in the country where the Faciliggs &e implemented.

The laws will include all local, state, national or other laws that affect the performance of the Contract and
bind upon the Contractor. The Contractor shall indemnify and hold harmless the Procuring Entity from and
againstanyandalli abi l ities, damages, cl ai ms, ynes, pen
resulting from the violation of such laws by the Contractor or its personnel, including the Subcontractors anc
their personnel, but without prejudice to GCC Silaus 10.1 hereof.

Any Plant and Installation Services that will be incorporated in or be required for the Facilities and other
supplies shal/l have their origin as speciyed un
retained by the Contractsrh al | be from a country as speciyed i
If the Contractor is a joint venture, or association (JV) of two or more persons, all such persons shall be jointl
and severally bound to the P mprouwsions ofrthg Cdatratt,iabhdyshall o r
designate one of such persons to act as a leader with authority to bidd. fiee composition or the
constitution of the JV shall not be altered without the prior consent of the ProEmtityg

Pursuant to paragoh 2.2 e. of Appendix B to the General Conditions the Contractor shall permit and shall
cause its subcontractors and samsultants to permit, PPRA and/or persons appointed by PPRA to inspect
the Site and/or the accounts and records relating to the proent process, selection and/or contract
execution, and to have such accounts and records audited by auditors appointed by PPRA. The Contractc
and its Subcontractors' and stdnsultants' attention is drawn to SQkause 6.1 which provides, interalia,

that acts intended to materially impede the exercise of the PPRA's inspection and audit rights constitute
prohibited practice subject to contract termination.

The Contractor shall conform to the sustainable procurement contractual provisions, if andtas gpe d i n
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10

10.1

10.2

10.3

10.4

10.5

10.6

10.7

10.8

11
111
11.2

11.3

12
12.1

12.2

SCC.
Procuring Entity's Responsibilities

All information and/or data to be supplied by the Procuring Entity as described in the Appendix to the Contract
Agreement titled Scope &¥orksand Supply by the Procuririgntity, shall be deemed to laecurate, except

when the Procuring Entity expressly states otherwise.

The Procuring Entity shall be responsible for acquiring and providing legal and physical possession of the Sit
and access thereto, and for providing possession of and access beraiireqis reasonably required for the

proper execution of the Contract, including all requisite righteaf,a s speci yed in the
Contract Agreement titled ScopeWbrksand Supply by the Procuririntity. The Procuring Entity shall give
ful | possession of an accord all rights of acces:

The Procuring Entity shall acquire and pay for all permits, approvals and/or licenses from all local, state ol
national government authorities public service under takings in the country where the Site is located which
such authorities or under takings require the Procuring Entity to obtain in the Procuring Entity's name, (b) ar
necessary for the execution of the Contract, including thosereeqtor the performance by both the
Contractor and the Procuring Entity of their res
the Appendix (Scope &vorksand Supply by the Procuring Entity).

If requested by the Contractor, the PracgrEntity shall use its best endeavors to assist the Contractor in
obtaining in a timely and expeditious manner all permits, approvals and/or licenses necessary for the executic
of the Contract from all local, state or national government authoritjgsgodic service under takings that such
authorities or undertakings require the Contractor or Subcontractors or the personnel of the Contractor c
Subcontractors, as the case may be, to obtain.

Unl ess ot herwise speciyed i ProcuarihgeEntity andtthe Eontractas, the a g
Procuring Entity shall provide sufycient, proper
and make available all raw materials, utilities, lubricants, chemicals, catalysts, other materiatslitied; f

and shall perform all work and services of whatsoever nature, including those required by the Contractor t
properly carry out Preommissioning, Commissioning and Guarantests,all in accordance with the
provisions of the Appendix to the Cioact Agreement titled Scope Worksand Supply by the Procuring
Entty,at or before the time speciyed in thelayseld8yr an
hereof and in the manner t her eup o Procurmg Entityamditheo r
Contractor.

The Procuring Entity shall be responsible for the continued operation of the Facilities after Completion, in
accordance with GCC Sublause 24.8, and shall be responsible for facilitating the Guarges¢és)for the
Facilities, in accordance with GCC S@iause 25.2.

All costs and expenses involved in the performance of the obligations under this GCC Clause 10 shall be tr
responsibility of the Procuringntity, save those to be incurred by the Contractor with resjethe
performance of Guarantdestsjn accordance with GCC St®lause25.2.

In the event that the Procuring Entity shall be in breach of any of his obligations under this Clause, the
additional cost incurred by the Contractor in consequence thehalbbe determined by the Project Manager
and added to the Contract Price.

Payment
Contract Price
Contract as speciyed iTarmsafiPayment) af the2Corftra&bAgreeamant.t Pr i c

Unless an adjustment clause is provided forinthe 3dCe Contr act Price shall b
to any alteration, except in the event of a Change in the Facilities or as otherwise provided in the Contract.

Subject to GCC Sullauses 9.2,10.1 and 35 hereof, the Contractor shall be deemed tohadve syed it
to the correctness and sufyciency of the Contr act
Contract, cover all its obligations under the Contract.

Terms of Payment

The Contract Price shall be paiTermsaf®PaymentgoftheyContraci n
Agreement and in the Appendix to the Contract Agreement fliechsand Procedures of Payment, which
also outlines the procedures to be follovire making application for and processing payments.

No payment made by the Procuring Entity herein shall be deemed to constitute acceptance by the Procurir
Entity of the Facilities or any part (s) thereof.
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12.3 In the event that the Procuring Entity failswake any payment by its respective due date or within the period
set for thin the Contract, the Procuring Entity shall pay to the Contractor interest on the amount of such delaye
payment at the rate(s) shown in the Appendix to the Contract AgreememfTgtlemsand Procedures of
Payment, for the period of delay until payment has been made in full, whether before or after judgment ol
arbitrage award.

124 The currency or currencies in which paymented ar e
in the Appendix to the Contract Agreement titleefmsand Procedures of Payment, subject to the general
principle that payments will be made in the currency or currencies in which the Contract Price has been state
in the Contractor'$ender.

13  Securities

13.1 Issuance of Securities

The Contractor shall provide the s ties spec
in the amount, mabelowr and form spe

13.2 Advance Payment Security

13.2.1The Contractor shall, withintwengyi ght (28) days of the notiycatio
an amount equal to the advance payment calculated in accordance with the Appendix to the Contrac
Agreement titledrermsand Procedures of Paynigand in the same currency or currencies.

13.2.Z2The security shall be in the form provided in the Tendering documents or in another form acceptable to the
ProcuringEntity. The amount of the security shall be reduced in proportion to the value of the Eacilitie
executed by and paid to the Contractor from time to time, and shall automatically become null and void whel
the full amount of the advance payment has been recovered by the Pré&miiinglrhe security shall be
returned to the Contractor immediatelyeafits expiration.

13.3 Performance Security

13.3.1The Contractor shall, withintwenyi ght (28) days of the notiycatic
for the due performance of tI®B€C Contract in the a

13.3.2The Performance Security shall be denominated in the currency or currencies of the Contract, or in a freel
convertible currency acceptable to the Proculimgity, and shall be in the form provided in Section X,
Contract Forms, corresponding to the typdank guarantee stipulated by the Procuring Entity irSiGE,
or in another form acceptable to the Procuimgjty.

133.Unl ess ot her wi SCE, the peeudty shall the redacedtbh falf on the date of the Operational
Acceptance. The Security shhkcome null and void, or shall be reduced prorata to the Contract Price of a

part of the Facilities for which a separate Ti me
after Completion of the Fac b5)daysiafeersOperationadl Acceptancetolu n «
the Facilities, whichever occurs yrst; provided,

on any part of the Facilities pursuant to GCC-8lduse27.8 hereof, the Contractor shall issue aitiaial

security in an amount proportionate to the Contract Price of that part. The security shall be returned to th
Contractor immediately after its expiration, provided, however, that if the Contractor, pursuant to GCC Sub
Clause 27.10, is liable fonaxtended defect liability obligation, the Performance Security shall be extended
for the per i 8CCpyrquantcto GCE GuBil mutstee 27. 10 and up to t
SCC.

13.3.4The Procuring Entity shall not make a claim under the Perfaren&ecurity, except for amounts to which the
Procuring Entity is entitled under the Contract. The Procuring Entity shall indemnify and hold the Contractor
harmless against and from all damages, losses and expenses (including legal fees and expenggspnesult
a claim under the Performance Security to the extent to which the Procuring Entity was not entitled to make
the claim.

14  Taxesand Duties

141 Except as otherwise speciycally provided in the
levies and charges assessed on the Contractor, its Subcontractors or their employees by all municipal, state
national government authorities in connection with the Facilities in and outside of the country where the Site
is located.

14.2 If any tax exemptiongeductions, allowances or privileges may be available to the Contractor in Kenya, the
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14.3

15

15.1

15.2

16

16.1

16.2

16.3

16.4

16.5

17

Procuring Entity shal/l use its best endeavors t
the maximum allowable extent.

For the purpose ofthe Cana c t , it is agreed that the Contract
Termsof Payment) of the Contract Agreement is based on the taxes, duties, levies and charges prevailing
the date twentgight (28) days prior to the date Béndersutmission in Kenya (hereinafter callédT ain o

this GCC SuiClausel4.4). If any rates d&axare increased or decreased, a fiewis introduced, an existing

Tax is abolished, or any change in interpretation or application ofTamxyoccurs in the course dhe
performance of Contract, which was or will be assessed on the Contractor, Subcontractors or their employe
in connection with performance of the Contract, an equitable adjustment of the Contract Price shall be mad
to fully take in to account any suchange by addition to the Contract Price or deduction therefrom, as the
case may be, in accordance with GCC Clause36 hereof.

Intellectual Property
License/Use offTechnical Information

For the operation and maintenance of the Plant, the Contractor hereby grantexalasie and non
transferable license (without the right to digense) to the Procuring Entity under the patents, utility models

or other industrial property rights owsh®y the Contractor or by a third Party from whom the Contractor has
received the right to grant licenses there under, and shall also grant to the Procuring Entiéxeusive

and nortransferable right (without the right to slibense) to use the kmehow and other technical
information disclosed to the Procuring Entity under the Contract. Nothing contained herein shall be construe
as transferring ownership of any patent, utility model, trademark, design, copyright;hkmowr other
intellectual prperty right from the Contractor or any third Party to the Procugimdgy.

The copy right in all drawings, documents and other materials containing data and information furnished tc
the Procuring Entity by the Contractor here in shall remain vested @uoiteactoror, if they are furnished to

the Procuring Entity directly or through the Contractor by any féndy,including suppliers of materials, the

copy right in such materials shall remain vested in such Barty.

Conydenti al I nf ormati on

ThePocuring Entity and the Contractor shal/l keep
the other Party hereto, divulge to any third Party any documents, data or other information furnished directly
or indirectly by the other Party heretodonnection with the Contract, whether such information has been
furnished prior to, during or following termination of the Contract. Notwithstanding the above, the Contractor
may furnish to its Subcontractor (s) such documents, data and other inforinagomives from the Procuring

Entity to the extent required for the Subcontractor (s) to perform its work under the Contract, in which event
the Contractor shal/l obtain from such Subcontr a
imposedon the Contractor under this GCC Clausel6.

The Procuring Entity shall not use such documents, data and other information received from the Contractc
for any purpose other than the operation and maintenance of the Facilities. Similarly, the Cahtadiatot

use such documents, data and other information received from the Procuring Entity for any purpose other the
the design, procurement of Plant, construction or such other work and services as are required for th
performance of the Contract.

The dligation of a Party under GCC S(ihauses 16.1 and 16.2 above, however, shall not apply to that

information which

a Now or here after enters the public domain through no fault of that Party

b can be proven to have been possessed by that Party at the tiswosfude and which was not previously
obtained, directly or indirectly, from the other Party hereto

c otherwise lawfully becomes available to that Party from a third Party that has no obligation of
conydentiality.

The above provisions of this GCC Clauseslf a | | not in any way modify a
given by either of the Parties hereto prior to the date of the Contract in respect of the Facilities or any pat
thereof.

The provisions of this GCC Clause 16 shall survive terminationhatever reason, of the Contract.

Execution of the Facilities

Representatives
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17.1 Project Manager

If the Project Manager is not named in the Contract, then within fourteen (14) days of the Effective Date, the
Procuring Entity shall appoint and notify ther@actor in writing of the name of the Project Manager. The
Procuring Entity may from time to time appoint some other person as the Project Manager in place of the
person previously so appointed, and shall give a notice of the name of such other p#resdbaatractor
withoutdelay.No such appointment shall be made at such a time or in such a manner as to impede the progre
of work on the Facilities. Such appointment shall only take effect upon receipt of such notice by the Contractor
The ProjecManager shall represent and act for the Procuring Entity at all times during the performance of the
Contract. Al | notices, i nstructions, order s, ce
Contract shall be given by the Project Managetept as here in otherwise provided.

All notices, instructions, information and other communications given by the Contractor to the Procuring
Entity under the Contract shall be given to the Project Manager, except as herein otherwise provided.

17.2 Contractor'sRepresentative & Construction Manager

17.2.1If the Contractor's Representative is not named in the Contract, then within fourteen (14) days of the Effective
Date, the Contractor shall appoint the Contractor's Representative and shall request the Procyring Entit
writing to approve the person so appointed. If the Procuring Entity makes no objection to the appointmen
within fourteen (14) days, the Contractor's Representative shall be deemed to have been approved. If tt
Procuring Entity objects to the appoirgnt within fourteen (14) days giving the reason therefor, then the
Contractor shall appoint a replacement within fourteen (14) days of such objection, and the foregoing
provisions of this GCC SuBlausel7.2.1 shall apply thereto.

17.2.2The Contractor's Represatitve shall represent and act for the Contractor at all times during the performance
of the Contract and shall give to the Project Manager all the Contractor's notices, instructions, information an
all other communications under the Contract.

17.2.3All notices,instructions, information and all other communications given by the Procuring Entity or the Project
Manager to the Contractor under the Contract shall be given to the Contractor's Repres@niative
absence, itdeputy,except as herein otherwisepided.

17.2.4The Contractor shall not revoke the appointment of the Contractor's Representative without the Procurin
Entity's prior written consent, which shall not be unreasonably withheld. If the Procuring Entity consents
thereto, the Contractor shall appbsome other person as the Contractor's Representative, pursuant to the
procedure set out in GCC Sdhause 17.2.1.

17.2.5The Contractor's Representatin®y, subject to the approval of the Procuring Entity which shall not be
unreasonably withheld, at any time delegate to any person any of the powers, functions and authorities vest
in him orher.Any such delegation may be revoked at any time. Any such dielegatrevocation shall be
subject to a prior notice signed by the Contractor's Representative, and shall specify the powers, functions al
authorities there by delegated or revoked. No such delegation or revocation shall take effect unless and until
copy there of has been delivered to the Procuring Entity and the Project Manager.

17.2.6Any actor exercise by any person of powers, functions and authorities so delegated to him or her in
accordance with this GCC Sw@ause 17.2.3 shall be deemed to be an actociegedy the Contractor's
Representative.

17.2.7/rom the commencement of installation of the Facilities at the Site until Completion, the Contractor's
Representative shall appoint a suitable person as the Construction Manager. The Construction Manager sh
supevise all work done at the Site by the Contractor and shall be present at the Site throughout normal workin
hours except when on leave, sick or absent for reasons connected with the proper performance of the Contra
Whenever the Construction Manageaisent from the Site, a suitable person shall be appointed to act as the
Construction Managerdeputy.

17.2.8The Procuring Entity may by notice to the Contractor object to any representative or person employed by th
Contractor in the execution of the Contragto, in the reasonable opinion of the Procuitirgity, may be
have inappropriately, may be incompetent or negligent, or may commit a serious breach of the Site regulatior
provided under GCC SuBlause 22.4. The Procuring Entity shall provide evidendhkeosame, where upon
the Contractor shall remove such person from the Facilities.

17.2.91f any representative or person employed by the Contractor is removed in accordance with &lauSaib
17.2.5, the Contractor shall, where required, promptly appoinia@cespent.

18 Work Program
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18.1

18.2

18.3

18.4

18.5

19

19.1

19.2

19.3

Contractor's Organization

The Contractor shall supply to the Procuring Entity and the Project Manager a chart showing the propose
organization to be established by the Contractor for carrying out work on the Facilitiestwéthigtone (21)

days of the Effective Date. The chart shall include the identities of the key personnel and the curricula vitae c
such key personnel to be employed shall be supplied together with the chart. The Contractor shall promptl
inform the Procung Entity and the Project Manager in writing of any revision or alteration of such an
organization chart.

Program of Performance

Within twenty-eight (28) days after the Effective Date, the Contractor shall submit to the Project Manager a
detailed program foperformance of the Contract, made in a form acceptable to the Project Manager and
showing the sequence in which it proposes to design, manufacture, transport, assemble, install and pr
commission the Facilities, as well as the date by which the Camtraetsonably requires that the Procuring
Entity shall have fulylled its obligations wunde
Contract in accordance with the program and to achieve Completion, Commissioning and Acceptance of th
Fadlities in accordance with the Contract. The program so submitted by the Contractor shall accord with the
Time Schedule included in the Appendix to the Contract Agreement titled Time Schedule, and any other date
and periods speci y eodtractomshall hpeate @Godnréviseatiret programhags and when
appropriate or when required by the Project Man:
s peci yeS€CCpumuart th Bulause 8.2 and any extension granted in accordance Wit GQause

40, and shall submit all such revisions to the Project Manager.

Progress Report
The Contractor shal/l monitor progress of allt th
Clause 18.2 above, and supply a progress report trtject Manager every month.

The progress report shall be in a form acceptable to the Project Manager and shall indicate: (a) percenta
completion achieved compared with the planned percentage completion for each activity; and (b) where an
activity is bénind the program, giving comments and likely consequences and stating the corrective action
being taken.

Progress of Performance

If at any time the Contractor's actual progress falls behind the program referred to in GCa%#18.2,

or it becomespparent that it wills of all behind, the Contractor shall, at the request of the Procuring Entity or
the project Manager, prepare and submit to the Project Manager a revised program, taking into account tf
prevailing circumstances, and shall notify threjéct Manager of the steps being taken to expedite progress
so as to attain Completion of the Facilities within the Time for Completion under GGCl8uke 8.2, any
extension thereof entitled under GCC STibuse 40.1, or any extended period as may wikerbe agreed

upon between the Procuring Entity and the Contractor.

Procedures
The Contract shall be executed in accordance with the Contract Documents including the procedures given
the Forms and Procedures of the Procuring Entity's Requirements.

The Contractor may execute the Contract in accordance with its own standard project execution plans ar
procedures to the extent that they do not conpic

Subcontracting

The Appendix to the Contragigreement titled List of Major Items of Plant and Installation Services and List
of Approved Subcontractors, speciyes major items
against each item, including manufacturers. In so far as no Sudxdons are listed against any such item, the
Contractor shall prepare a list of Subcontractors for such item for inclusion in such list. The Contractor may
from time to time propose any addition to or deletion from any such list. The Contractor simtlesubsuch
l'ist or any modiycation thereto to the Procuring
the progress of work on the Facilities. Such approval by the Procuring Entity for any of the Subcontractors
shall not relieve the Guractor from any of its obligations, duties or responsibilities under the Contract.

The Contractor shall select and employ its Subcontractors for such major items from those listed in the list
referred to in GCC Sultlausel9.1.

Foritemsorpartsoftieaci | i ti es not speciyed in the Appendi
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Items of Plant and Installation Services and List of Approved Subcontractors, the Contractor may employ suc
Subcontractors as it may select, at its discretion.

19.4 Each sukcontract shall include provisions which would entitle the Procuring Entity to require tvestract
to be assigned to the Procuring Entity under GCC19.5 (if and when applicable), or in event of termination by
the Procuring Entity under GCC 42.2.

19.5 If a subcontractor's obligations extend beyond the expiry date of the relevant Defects Liability Period and the
Project Manager, prior to that dat e, i nstruct s
ProcuringEntity, then the Contractohsll do so.

20" Design and Engineering
201 Speciycations and Drawings

20.1.1The Contractor shall execute the basic and detailed design and the engineering work in compliance with th

provisions of the Contract, or vehg;meesng practice.so spec
201.ZThe Contractor shalll be responsible for any disc
and other technical documents that it has prepar

have ber approved by the Project Manager or not, provided that such discrepancies, errors or omissions at
not because of inaccurate information furnished in writing to the Contractor by or on behalf of the Procuring

Entity.
20.1.ZThe Contractor shall be entittedt®dc | ai m responsibility for any des
document , or any modiycation thereof pr &ntiy,bye d o

giving a notice of such disclaimer to the Project Manager.

20.2 Codes an&tandards

Wherever references are made in the Contract to codes and standards in accordance with which the Contr
shall be executed, the edition or the revised version of such codes and standards current at the date twen
eight (28) days prior to datd denders u b mi ssi on shall apply wunl ess o
execution, any changes in such codes and standards shall be applied subject to approval by the Procuring En
and shall be treated in accordance with GCC Clause 39.

20.3 Approval/ Revew of Technical Documents by Project Manager.

20.3.1The Contractor shall prepare or cause its Subcontractors to prepare, and furnish to the Project Manager t
documents listed in the Appendix to the Contract Agreement titled List of Documents for Appriaegkar,
for its approval or review as speciyed-Clausedl82 n e
(Program of Performance).

20.3.2Any part of the Facilities covered by or related to the documents to be approved by the Project Manager she
be executed only after the Project Manager's approval thereof.

GCC SubClauses 20.3.2 through 20.3.7 shall apply to those documents requiring the Project Manager's appt
but not to those furnished to the Project Manager for its review only.

20.2.3Within fourteen(14) days after receipt by the Project Manager of any document requiring the Project
Manager's approval in accordance with GCC-Slduse 20.3.1, the Project Manager shall either return one
copy thereof to the Contractor with its approval endorsed theoe simall notify the Contractor in writing of
its disapproval thereof and the reasons therefor
If the Project Manager fails to take such action within the said fourteen (14) days, then tleesaidnt shall
be deemed to have been approved by the Project Manager.

20.3.4The Project Manager shall not disapprove any document, except on the grounds that the document does t
comply with the Contractor that it is contrary to good engineering practice.

20.3.9f the Project Manager disapproves the document, the Contractor shall modify the document and resubmit
for the Project Manager's approval in accordance with GCCChalse 20.3.2. If the Project Manager
approves the document samtreadt dro srodlilycmak ent(Is @
where upon the document shall be deemed to have been approved.

20.3.68f any dispute or difference occurs between the Procuring Entity and the Contractor in connection with or
arising out of the disapproval byeh Pr oj ect Manager of any document
that cannot be settled between the Parties within a reasonable period, then such dispute or difference may
referred to a Dispute Board for determination in accordance with GCClaube 46.1 hereof. If such dispute
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or difference is referred to a Dispute Board, the Project Manager shall give instructions as to whether and |
so, how, performance of the Contract is to proceed. The Contractor shall proceed with the Contract in
accordancevith the Project Manager's instructions, provided that if the Dispute Board upholds the Contractor's
view on the dispute and if the Procuring Entity has not given notice under GCCl&ude 46.3 hereof, then

the Contractor shall be reimbursed by the Briog Entity for any additional costs incurred by reason of such
instructions and shall be relieved of such responsibility or liability in connection with the dispute and the
execution of the instructions as the Dispute Board shall decide, and the Tibwarfpletion shall be extended
accordingly.

203.7The Project Manager's approval, with or without
shall not relieve the Contractor of any responsibility or liability imposed upon it by any provisions of the
Contract except to the extent that any subseque
Manager.

2038The Contractor shal/l not depart from any appr ovVe
Project Manager an amended doent and obtained the Project Manager's approval thereof, pursuant to the
provisions of this GCC Su@lause 20.3.

If the Project Manager requests any change in any already approved document and/or in any document bas
there on, the provisions of GGQause 39 shall apply to such request.

21 Procurement

21.1 Plant

Subject to GCC Sulllause 14.2, the Contractor shall procure and transport all Plant in an expeditious and
orderly manner to the Site.

21.2 Procuring EntitySupplied Plant

If the Appendix to the Contraétgreement titled Scope ®f/orksand Supply by the Procuririgntity,
provides that the Procuring Entity shall furnish
shall apply:

21.2.1The Procuring Entity shall, at its own risk and expetra@sport each item to the place on or near the
Site as agreed upon by the Parties and make s
in the program furnished by the Contractor, pursuant to GCGChusel8.2, unless otherwise
mutually ageed.

21.2.2Upon receipt of such item, the Contractor shall inspect the same visually and notify the Project Manage
of any detected shortage, defect or default. The Procuring Entity shall immediately remedy any
shortage, defector default, or the Contwacthall, if practicable and possible, at the request of the
ProcuringEntity, remedy such shortage, defect or default at the Procuring Entity's cost and expense.
After inspection, such item shall fall under the care, custody and control of the Contféeor.
provision of this GCC Suflause21.2.2 shall apply to any item supplied to remedy any such shortage
or default or to substitute for any defective item, or shall apply to defective items that have been
repaired.

21.2.3The foregoing responsibilities ¢fie Contractor and its obligations of care, custody and control shall
not relieve the Procuring Entity of liability for any undetected shortage, defect or default, nor place the
Contractor under any liability for any such shortage, defect or default evhatider GCC Clause 27
or under any other provision of Contract.

21.3 Transportation

21.3.1The Contractor shall at its own risk and expense transport all the materials and the Contractor's Equipment
the Site by the mode of transport that the Contrgatizes most suitable under all the circumstances.

21.3.2Unless otherwise provided in the Contract, the Contractor shall be entitled to select any safe mode of transpc
operated by any person to carry the materials and the Contractor's Equipment.

21.3.3Upon dispatch of each shipment of materials and the Contractor's Equipment, the Contractor shall notify th
Procuring Entity by telex, cable, facsimile or electronic means, of the description of the materials and of the
Contractor's Equipment, the pointdameans of dispatch, and the estimated time and point of arrival in the
Kenya, if applicable, and at the Site. The Contractor shall furnish the Procuring Entity with relevant shipping
documents to be agreed upon between the Parties.
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21.3.4The Contractor Isall be responsible for obtaining, if necessary, approvals from the authorities for

transportation of the materials and the Contractor's Equipment to the Site. The Procuring Entity shall use it
best endeavors in a timely and expeditious manner to assi€idntractor in obtaining such approvals, if
requested by the Contractor. The Contractor shall indemnify and hold harmless the Procuring Entity from an
against any claim for damage to roads, betiadgpes o
of the materials and the Contractor's Equipment to the Site.

21.4 Customs Clearance

21.4.1The Contractor shall, at its own expense, handle all imported materials and Contractor's Equipment at th

22

point(s) of import and shall handle any forriak for customs clearance, subject to the Procuring Entity's
obligations under GCC StBlause 14.2, provided that if applicable laws or regulations require any application
or act to be made by or in the name of the ProciEtdy, the Procuring Entitytsll take all necessary steps

to comply with such laws or regulations. In the event of delays in customs clearance that are not the fault ¢
the Contractor, the Contractor shall be entitled to an extension in the Time for Completion, pursuant to GCC
ClausdO.

Installation

22.1 Setting Out/ Supervision

22.1.1Bench Mark: The Contractor shall be responsible for the true and proper-settimigthe Facilities in relation

to bench marks, reference marks and lines provided to it in writing by or on behalf of the Pr&atitjng

If, at any time during the progress of installation of the Facilities, any error shall appear in the position, level
or alignment of the Facilities, the Contractor shall forth with notify the Project Manager of such error and, at
its own expensdmmediately rectify such error to the reasonable satisfaction of the Project Manager. If such
error is based on incorrect data provided in writing by or on behalf of the Proé&iniitg the expense of
rectifying the same shall be borne by the ProcuEntty.

22.1.2ontractor's Supervision: The Contractor shall give or provide all necessary superintendence during thi

installation of the Facilities, and the Construction Manager or its deputy shall be constantly on the Site tc
provide fulttime super intendaecof the installation. The Contractor shall provide and employ only technical
personnel who are skilled and experienced in their respective callings and supervisory staff who are compete
to adequately supervise the work at hand.

22.2 Labor:

22.2.1Engagement of Staadnd Labor

Except as otherwise stated in the Speciycation,
all staff and labor, local or otherwise, and for their payment, housing, feeding and transport.

The Contractor shall provide and emplaly the Site in the installation of the Facilities such skilled, semi
skilled and unskilled labor as is necessary for the proper and timely execution of the Contract. The Contractc
is encouraged to use local labor that has the necessary skills.

The Contactor shall be responsible for obtaining all necessary permit(s) and/or visa(s) from the appropriate
authorities for the entry of all labor and personnel to be employed on the Site into Kenya. The Procuring Entit
will, if requested by the Contractor, usis best endeavors in a timely and expeditious manner to assist the
Contractor in obtaining any local, state, national or government permission required for bringing in the
Contractor's personnel.

The Contractor shall at its own expense provide the mdamepatriation to all of its and its Subcontractor's
personnel employed on the Contract at the Site to the place where they were recruited or to their domicile.
shall also provide suitable temporary maintenance of all such persons from the cessiagiorwiployment

on the Contract to the date programmed for their departure. In the event that the Contractor defaults i
providing such means of transportation and temporary maintenance, the Procuring Entity may provide the
same to such personnel and ngmathe cost of doing so from the Contractor.

22.2.2Persons in the Service of Procuring Entity

The Contractor shall not recruit, or attempt to recruit, staff and labor from amongst the Procuring Entity's
Personnel.
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22.2.3 abor Laws

The Contractor shall comply with alhe relevant labor Laws applicable to the Contractor's Personnel,
including Laws relating to their employment, health, safety, welfare, immigration and emigration, and shall
allow them all their legal rights.

The Contractor shall at all times during th®gress of the Contract use its best endeavors to prevent any
unlawful, riotous or disorderly conduct or behavior by or amongst its employees and the labor of its
Subcontractors.

The Contractor shall, in all dealings with its labor and the labor of itsddifactors currently employed on
or connected with the Contract, pay due regard t
customs and all local laws and regulations pertaining to the employnlabbof

22.2.4Rates olWagesand Conditims of Labor

The Contractor shall pay rates of wages, and observe conditions of labor, which are not lower than thos
established for the trade or industry where the work is carried out. If no established rates or conditions ar
applicable, the Contractonall pay rates of wages and observe conditions which are not lower than the general
level of wages and conditions observed locally by Procuring Entities whose trade or industry is similar to tha
of the Contractor.

The Contractor shall in form the Contracs Personnel about their liability to pay personal income taxes in
the Country in respect of such of their salaries, wages and allowances as are chargeable under the Laws
the time being in force, and the Contractor shall perform such duties in tegardh deductions thereof as

may be imposed on him by such Laws.

22.2.5NorkingHours

No work shall be carried out on the Site on locally recognized days of rest, or outside the normal working
hours stated in th8CC, unless:

a Otherwise stated in the Contract,
b The Project Manager gives consent, or

¢ The work is unavoidable, or necessary for the protection of life or property or for the safety of the
Works,in which case the Contractor shall immediately advise the Project Manager.

If and when the Contractor considdt necessary to carryout work at night or on public holidays so as to
meet the Time for Completion and requests the Project Manager's consent thereto, the Project Manager sh
not unreasonably withhold such consent.

This SubClause shall not apply tavg work which is customarily carried out by rotary or doeghéts.

22.2.6Facilities for Staff and Labor

Except as otherwise stated in the Speciycation,
accommodation and welfare facilities for tlmntractor's Personnel. The Contractor shall also provide
facilities for the Procuring Entity's Personnel

The Contractor shall not permit any of the Contractor's Personnel to maintain any temporary or permaner
living quarters within the structures forming part of the Permanent Works.

22.2. Mealth and Safety

The Contractor shall at all times take all reasonable precautions to maintain the health and safety of th
Contractor's Personnel. In collaboration with local healthaaitids, the Contractor shall ensure that medical
staff, yrst aid facilities, sick bay and ambul e
accommaodation for Contractor's and Procuring Entity's Personnel, and that suitable arrangenmeatke a

for all necessary welfare and hygiene requirements and for the prevention of epidemics.

The Contractor shall appoint an accident prevent
protection against accidents. Thispersondhal qual i yed for this responsi
to issue instructions and take protective measures to prevent accidents. Throughout the performance of tl
Contract, the Contractor shall provide whatever is required by this person tsexhis responsibility and
authority.

The Contractor shall send to the Project Manager, details of any accident as soon as practicable after i
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occurrence. The Contractor shall maintain records and make reports concerning health, safety and welfare
persons, and damage to property, as the Project Manager may reasonably require.

The Contractor shall throughout t he ¢ ohtondaat t (
Information, Education and Consultation Communication (IEC) campaigns, at least every other month,
addressed to all the Site staff and labor (including all the Contractor's employees, all Subcontractors an
Procuring Entity's and Project Manage€mployees, and all truck drivers and crew making deliveries to Site
for construction activities) and to the immediate local communities, concerning the risks, dangers and impact
and appropriate avoidance behavior with respect to of Sexually Transisegses (STD) or Sexually
Transmitted Infections (STI) in general and HIV/AIDS in particular; (ii) provide male or female condoms for
all Site staff and labor as appropriate; and (iii) provide for STI and HIV/AIDS screening, diagnosis, counseling
and eferral to a dedicated national STI and HIV/AIDS program,(unless otherwise agreed) of all Site staff and
labor.

The Contractor shall include in the program to be submitted for the execution of the Facilities urder Sub
Clausel8.2 an alleviation program fite staff and labor and their families in respect of Sexually Transmitted
Infections (STI) and Sexually Transmitted Diseases (STD) including HIV/AIDS. The STI, STD and
HIV/AIDS alleviation program shall indicate when, how and at what cost the Contpdaisr to satisfy the
requirements of this Sl ause and the related speciycation.
the resources to be provided or utilized and any relatedauibacting proposed. The program shall also
include provision of aetailed cost estimate with supporting documentation. Payment to the Contractor for
preparation and implementation this program shall not exceed the Provisional Sum dedicated for this purpos

22.2.8uneral Arrangements

In the event of the death of any of then@ractor's personnel or accompanying members of their families, the
Contractor shall be responsible for making the appropriate arrangements for their return or burial, unles
ot herwi se sSE@ciyed in the

22.2.9Records of Contractor's Personnel

The Contractoshall keep accurate records of the Contractor's personnel, including the number of each clas
of Contractor's Personnel on the Site and the names, ages, genders, hours worked and wages paid to
workers. These records shall be summarized on a monthlyibas form approved by the Project Manager
and shall be available for inspection by the Project Manager until the Contractor has completed all work.

22.2.10Supply of Food stuffs

The Contractor shal/l arrange f or foodrag map bestatédsnithen
Speciycation at reasonable prices for the Contr e
Contract.

22.2.11Supply ofWater

The Contractor shall, having regard to local conditions, provide on the Site an adeppbtefdrinking and
other water for the use of the Contractor's Personnel.

22.2.12Measures against Insect and Pest Nuisance

The Contractor shall at all times take the necessary precautions to protect the Contractor's Personnel employ
on the Site from insecind pest nuisance, and to reduce their danger to health. The Contractor shall comply
with all the regulations of the local health authorities, including use of appropriate insecticide.

22.2.13Alcoholic Liquor or Drugs

The Contractor shall not, otherwise than ic@dance with the Laws of Kenya, import, sell, give barter or
otherwise dispose of any alcoholic liquor or drugs, or permit or allow importation, sale, gift barter or disposal
by Contractor's Personnel.

22.2.14Arms and Ammunition

The Contractor shall not give, har, or otherwise dispose of, to any person, any arms or ammunition of any
kind, or allow Contractor's Personnel to do so.

22.2.15Prohibition of All Forms of Forced or Compulsory Labor

The contractor shal/l not empl oy frfcoerdc eodr ocro nopauns
consists of all work or service, not voluntarily performed, that is extracted from an individual under threat of
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force or penalty.

22.2.16Prohibition of Harmful Child Labor

The Contractor shall not employ any child to perform any woak iheconomically exploitative, or is likely
to be hazardous to, or to interfere with, the child's education, or to be harmful to the child's health or physical
mental, spiritual, moral, or social development.

22.3 Contractor's Equipment
22.3.1All Contractor'sEquipment brought by the Contractor on to the Site shall be deemed to be intended to be use

exclusively for the execution of the Contract. The Contractor shall not remove the same from the Site withou
the Project Manager's consent that such Contra@&qugment is no longer required for the execution of the

Contract.

223.2Unl ess ot herwise speciyed in the Contract, upon
from the Site all Equipment brought by the Contractor on to the Site and anyssugikrials remaining
there on.

22.3.3The Procuring Entity will, if requested, use its best endeavors to assist the Contractor in obtaining any local
state or national government permission required by the Contractor for the export of the Contractor's
Equipmentimported by the Contractor for use in the execution of the Contract that is no longer required for
the execution of the Contract.

22.4 Site Regulations and Safety

The Procuring Entity and the Contractor shall establish Site regulations setting out the rules to be observed
the execution of the Contract at the Site and shall comply there with. The Contractor shall prepare and subrr
to the Procuringentity, with acopy to the Project Manager, proposed Site regulations for the Procuring Entity's
approval, which approval shall not be unreasonably withheld.

Such Site regulations shall include, but shall not be limited to, rules in respect of security, safety of the
Fecilities, gate control, sanitation, medical <car

22.5 Opportunities for Other Contractors

22.5.1The Contractor shall, upon written request from the Procuring Entity or the Project Manager, give all
reasonable opportunities for carrying out thekato any other contractors employed by the Procuring Entity
on or near the Site.

22.5.2f the Contractor, upon written request from the Procuring Entity or the Project Manager, makes available tc
other contractors any roads or ways the maintenance for whicotiteactor is responsible, permits the use
by such other contractors of the Contractor's Equipment, or provides any other service of whatsoever natul
for such other contractors, the Procuring Entity shall fully compensate the Contractor for any &oeage d
caused or occasioned by such other contractors in respect of any such use or service, and shall pay to
Contractor reasonable remuneration for the use of such equipment or the provision of such services.

22.5.3The Contractor shall also so arrangeésform its work as to minimize, to the extent possible, interference
with the work of other contractors. The Project Manager shall determine the resolution of any difference or
conpict that may arise between t tkasoCiloerPtocuang Enoty a
in regard to their work.

22.5.4The Contractor shall notify the Project Manager promptly of any defects in the other contractors' work that
come to its notice, and that could affect the Contractor's work. The Project Manager t&nalingethe
corrective measures, diny,required to rectify the situation after inspection of the Facilities. Decisions made
by the Project Manager shall be binding on the Contractor.

22.6 EmergencyWork

If, by reason of an emergency arising in connection aitd during the execution of the Contract, any
protective or remedial work is necessary as a matter of urgency to prevent damage to the Facilities, th
Contractor shall immediately carry out such work.

If the Contractor is unable or unwilling to do suchrivimmediately, the Procuring Entity may door cause
such work to be done as the Procuring Entity may determine is necessary in order to prevent damage to t
Facilities. In such event the Procuring Entity shall, as soon as practicable after the ocairserycsuch
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22.7

emergency, notify the Contractor in writing of such emergency, the work done and the reasons there for. If th
work done or caused to be done by the Procuring Entity is work that the Contractor was liable to do at its ow:
expense under the Cinact, the reasonable costs incurred by the Procuring Entity in connection there with
shall be paid by the Contractor to the Procuiamgity. Otherwise, the cost of such remedial work shall be
borne by the Procuringntity.

Site Clearance

22.7.1Site Clearancen Course of Performance: In the course of carrying out the Contract, the Contractor shall keep

the Site reasonably free from all unnecessary obstruction, store or remove any surplus materials, clear aw:
any wreckage, rubbish or temporary works from the, &nd remove any Contractor's Equipment no longer
required for execution of the Contract.

22.7.2Clearance of Site after Completion: After Completion of all parts of the Facilities, the Contractor shall clear

22.8

23
23.1

23.2

23.3

23.4

23.5

23.6

23.7

23.8

23.9

away and remove all wreckage, rubbish and debrangfkind from the Site, and shall leave the Site and
Facilities in a clean and safe condition.

Watchingand Lighting

The Contractor shall provide and maintain at its own expense all lighting, fencing, and watching when and W
necessary for the properexution and the protection of the Facilities, or for the safety of the owners and occupi
of adjacent property and for the safety of the public.

Testand Inspection

The Contractor shall at its own expense carryout at the place of manufacture antiéo6iia all such tests
and/ or inspections of the Plant and any part of

The Procuring Entity and the Project Manager or their designated representatives shall be entitled to attend t|
afore said test andf mspection, provided that the Procuring Entity shall bear all costs and expenses incurred
in connection with such attendance including, but not limited to, all traveling and board and lodging expenses

Whenever the Contractor is ready to carry out arch gast and/or inspection, the Contractor shall give a
reasonable advance notice of such test and/or inspection and of the place and time thereof to the Proje
Manager.TheContractorshallobtainfromanyrelevantthirdPartyormanufactureranynecessarypermission 0
consent to enable the Procuring Entity and the Project Manager or their designated representatives to atte
the test and/ or inspection.

The Contractor shall provide the Project Manager
inspection. If the Procuring Entity or Project Manager or their designated representatives fails to attend the
test and/or inspection, or if it is agreed between the Parties that such persons shall not do so, then the Contrac
may proceed with the test analf inspection in the absence of such persons, and may provide the Project
Manager with a certiyed report of the results th

The Project Manager may require the Contractor to carry out any test and/or inspection not required by th
Contract, providedhat the Contractor's reasonable costs and expenses incurred in the carrying out of such te:
and/or inspection shall be added to the Contract Price. Further, if such test and/or inspection impede tt
progress of work on the Facilities and/or the Contr&toerformance of its other obligations under the
Contract, due allowance will be made in respect of the Time for Completion and the other obligations sc
affected.

If any Plant or any part of the Facilities fails to pass any test and/ or inspection,ninac@o shall either
rectify or replace such Plant or part of the Facilities and shall repeat the test and/or inspection upon giving
notice under GCC SuBlause 23.3.

If any dispute or difference of opinion shall arise between the Parties in conneitfiar arising out of the

test and/or inspection of the Plant or part of the Facilities that cannot be settled between the Parties within
reasonable period of time, it may be referred to a Dispute Board for determination in accordance with GCC
SubClause 46.3.

The Contractor shall afford the Procuring Entity and the Project Manager, at the Procuring Entity's expense
access at any reasonable time to any place where the Plant are being manufactured or the Facilities are be
installed, in order to inspethe progress and the manner of manufacture or installation, provided that the
Project Manager shall give the Contractor a reasonable prior notice.

The Contractor agrees that neither the execution of a test and/ or inspection of Plant or any patitifidse F
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nor the attendance by the Procuring Entity or th
to GCC SukClause 23.4, shall release the Contractor from any other responsibilities under the Contract.

23.10No part of the Facilitiesrdfoundations shall be covered upon the Site without the Contractor carrying out any

test and/or inspection required under the Contract. The Contractor shall give a reasonable notice to the Proje
Manager whenever any such parts of the Facilities or ftiorts are ready or about to be ready for test and/or
inspection; such test and/or inspection and notice there of shall be subject to the requirements of the Contra

23.11The Contractor shall uncover any part of the Facilities or foundations, or shall mekagspin or through

24

241

24.2

243

24.4

24.5

24.6

24.7

the same as the Project Manager may from time to time require at the Site, and shall reinstate and make go
such part or parts.

If any parts of the Facilities or foundations have been covered up at the Site after compliance with the
requirement of GCC SuBlause 23.10 and are found to be executed in accordance with the Contract, the
expenses of uncovering, making openings in anph, reinstating, and making good the same shall be borne
by the Procuringentity, and the Time for Completion shall be reasonably adjusted to the extent that the
contractor has thereby been delayed or impeded in the performance of any of its obligatéoitise Contract.

Completion of the Facilities

As soon as the Facilities or any part thereof has, in the opinion of the Contractor, been completed operational
and structurally and put in a tight asrRequichents,n ¢
excluding minor items not materially affecting the operation or safety of the Facilities, the Contractor shall so
notify the Procuring Entity in writing.

Within seven (7) days after receipt of the notice from the Contractor under GCCl&ige 24.1, the
Procuring Entity shal/l supply the operating anoa
Contract Agreement titled ScopeWlrksand Supply by the Procuring Entity for Rremmissioning of the
Facilities or any part thereof.

Pursuant to the Appendix to the Contract Agreement titled Scaperdsand Supply by the Procurirntity,

the Procuring Entity shall also provide, within the said seven (7) day period, the raw materials, utilities,
lubricants, chemicals, catalystacflities, services and other matters required ford@ramissioning of the
Facilities or any part thereof.

As soon as reasonably practicable after the operating and maintenance personnel have been supplied by
Procuring Entity and the raw materialgilities, lubricants, chemicals, catalysts, facilities, services and other
matters have been provided by the Procuring Entity in accordance with GGCl&se24.2, the Contractor
shall commence Pseommissioning of the Facilities or the relevant partréb& in preparation for
Commissioning, subject to GCC S@lause 25.5.

As soon as all works in respect of fx@anmissioning are completed and, in the opinion of the Contractor, the
Facilities or any part thereof is ready for Commissioning, the Contrdwtirs® notify the Project Manager

in writing.

The Project Manager shall, within fourteen (14) days after receipt of the Contractor's notice under GCC Sub
Clause24.4, either issue a Compl etion Ceirénmentsc at e
(Forms and Procedures), stating that the Facilities or that part thereof have reached Completion as of the de
of the Contractor's notice under GCC Stiause 24.4, or notify the Contractor in writing of any defects and/or
deyciencies.

Ifthe Prg ect Manager notiyes the Contractor of any
correct such defects and/ or deycienci eGause244d s h a
I f the Project Man ag sorthatpartshareof hawe seachet Goapletianhtre PrBject i
Manager shall, within seven (7) days after receipt of the Contractor's repeated notice, issue a Completio
Certiycate stating that the Faciliti etbe date of theh at
Contractor's repeated notice.

I f the Project Manager i s n
deyciencies within seven (7
shall be repeated.

I f the Project Manager fails to issue the Compl e
and/ or deyciencies within fourteen (14) dGapyse af i
24.4 or within seven (7) days afteceipt of the Contractor's repeated notice under GCECHulse 24.5, or

if the Procuring Entity makes use of the Facilities or part thereof, then the Facilities or that part there of shal
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be deemed to have reached Completion as of the date of thac@ordrnotice or repeated notice, or as of the
Procuring Entity's use of the Facilities, as the case may be.

24.8 As soon as possible after Completion, the Contractor shall complete all outstanding minor items so that th

24.9

25

25.1

25.11

25.1.2

25.1.3

25.2

25.2

25.1.1

25.3

2531

25.3.2

25.3.3

25.3.4

Facilities are fully in accordance Wwithe requirements of the Contract, failing which the Procuring Entity
will undertake such completion and deduct the costs there of from any monies owing to the Contractor.
Upon Completion, the Procuring Entity shall be responsible for the care and cofstbdyacilities or the
relevant part thereof, together with the risk of loss or damage thereto, and shall thereafter take over th
Facilities or the relevant part thereof.

Commissioning and Operational Acceptance
Commissioning

Commissioning of th€&acilities or any part there of shall be commenced by the Contractor immediately after

i ssue of the Completion Certiycate {Clausekdhbeor Pr o
immediately after the date of the deemed Completion, under GCCl3ube 2.6.

The Procuring Entity shall supply the operating and maintenance personnel and all raw materials, utilities
lubricants, chemicals, catalysts, facilities, services and other matters required for Commissioning.

In accordance with the requirements of Bentract, the Contractor's and Project Manager's advisory
personnel shall attend the Commissioning, including the Guardetgand shall advise and assist the
ProcuringEntity.

Guarantedest

Subject to GCC Sullause 25.5, the GuaranfBestandrepeats there of shall be conducted by the Contractor
during Commissioning of the Facilities or the relevant part thereof to ascertain whether the Facilities or the
relevant part can attain the Funct i onAgreeméutileda nt
Functional Guarantees. The Procuring Entity shall promptly provide the Contractor with such information
as the Contractor may reasonably require in relation to the conduct and results of the Glestarideany
repeats thereof.

If for reasons not attributable to the Contractor, the Guardetstef the Facilities or the relevant part thereof

cannot be successfully completed withi nSCCdnay per
other period agreed upon by the&uring Entity and the Contractor, the Contractor shall be deemed to have
fulylled its obligations with r e<lhuwes82tamnd28 3skall Fu

notapply.
Operational Acceptance

Subject to GCC Sullause 25.helow, Operational Acceptance shall occur in respect of the Facilities or

any part thereof when

a The Guaranteg&esthas been successfully completed and the Functional Guarantees are met; or

b the Guarante@esthas not been successfully completed or has not bededcaut for reasons not
attributable to the Contractor within tSCE pel
pursuant to GCC SuBlause 25.2.2 above or any other period agreed upon by the Procuring Entity and
the Contractor; or

c theContractordhs pai d the | iqui dat edCladse 288lieesf;,asdpeci yed

d any minor items mentioned in GCC SGlause 24.7 here of relevant to the Facilities or that part
thereof have been completed.

At any time after any of the events set out in GELG-Clause 25.3.1 have occurred, the Contractor may give

a notice to the Project Manager requesting the
provided in the Procuring Entity's Requirements (Forms and Procedures) in respect of iteskacihe
part there of speciyed in such notice as of the

The Project Manager shall, after consultation with the ProcuEintdy, and within seven (7) days after
receipt of the Contractor's notice, issue an Operational AcceptancetCi y c at e .

If within seven (7) days after receipt of the Contractor's notice, the Project Manager fails to issue the
Operational Acceptance Certiycate or fails to i

the Project Managerhasnhotissed t he Operational Acceptance Cer
there of shall be deemed to have been accepted as of the date of the Contractor's said notice.
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25.4
254.1

25.4.2

25.5

2551

25.5.2

2553

2554

A.

Partial Acceptance

I f the Contract speciyes t Hbeacar@d oopin respectofrparta of the Co
Facilities, the provisions relating to Completion and Commissioning including the Guarast&®all apply

to each such part of the Facilities indi wsueduall
accordingly for each such part of the Facilities.

If a part of the Facilities comprises facilities such as buildings, for which no Commissioning or Guarantee
Testi s required, then the Project Manag torsuchfacity | i
when it attains Completion, provided that the Contractor shall there after complete any outstanding minol
items that are |listed in the Operational Accept

Delayed Precommissioning and/or Guarant&est

In the event thatie Contractor is unable to proceed with thedtn@missioning of the Facilities pursuant to
SubClause 24.3, or with the Guarantéestpursuant to SulClause 25.2, for reasons attributable to the
Procuring Entity either on account of nawailability of aher facilities under the responsibilities of other
contractor(s), or for reasons beyond the Contra
of activities such as Completion, pursuant to GCC-Glaluse 24.6, and Operational Acceptampeesuant

to GCC SukClause 25.3.4, and Contractor's obligations regarding Defect Liability Period, pursuant to GCC
Sub Clause 27.2, Functional Guarantee, pursuant to GCC Clause 28, and Care of Facilities, pursuant to GC
Clause 32 ,and GCC Clause 41.1s@@nsion, shall napply.In this case, the following provisions shall

apply.

When the Contractor is notiyed by the Project M
and obligations pursuant to above Stiause 25.5.1, the Contractdradl be entitled to the following:

a The Time of Completion shall be extended for the period of suspension without imposition of liquidated
damages pursuant to GCC SOlause 26.2;

b payments due to the Contractor i rhe Appeoadixrtadthen ¢ e
Contract Agreement titledermsand Procedures of Payment, which would not have been payable in
normal circumstances due to roompletion of the subject activities, shall be released to the Contractor
against submission of a securitytive form of a bank guarantee of equivalent amount acceptable to the
ProcuringEntity, and which shall become null and void when the Contractor will have complied with its
obligations regarding those payments, subject to the provision eCaulse 25.5.8elow;

c the expenses towards the above security and extension of other securities under the contract, of whic
validity needs to be extended, shall be reimbursed to the Contractor by the Procuring Entity;

d the additional charges towards the care of the Facilities pursuant to GCCl&ute 32.1 shall be
rei mbursed to the Contractor by the Procuring
above and the not i Lauwea 45.6.heclown€he provisioneotdGCC BuliGuse
33.2 shall apply to the Facilities during the same period.

e Where the contract price is different from the corrected tender price, in order to ensure the contractor i
not paid less or more relative to the contractep(ighich would be the tender price), payment valuation
certiycates and variation orders on omissions
or schedule of rates in tAenderwill be adjusted by a plus or minus percentage. The ptxge already
worked out during tender evaluation is worked out as follows: (corrected tendei tencker price)/
tender price X100.

In the event that the period of suspension under abov€Buise 25.5.1 actually exceeds one hundred eighty
(180) daysthe Procuring Entity and Contractor shall mutually agree to any additional compensation payabl
to the Contractor.

When the Contractor is notiyed by t-tommiRionmng, the t N
Contractor shall proceed withoutldg in performing Pr&eommissioning in accordance with Clause 24.

Guarantees and Liabilities

26  Completion Time Guarantee

26.1 The Contractor guarantees that it shall attain Completion of the Facilities (or a part for which a separate tim
for completion is speciyed) wi tSGGpursuanhteGCCiSublawusé o r
8.2, or within such extended timeuwdich the Contractor shall be entitled under GCC Clause 40 hereof.
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26.2 If the Contractor fails to attain Completion of the Facilities or any part thereof within the Time for Completion
or any extension thereof under GCC Clause 40, the Contractor shall peeyRoocuring Entity liquidated
damages in the am®Qas a persgntage rate efdhe Camtradt Rriee or the relevant part
t hereof . The aggregate amount of such | iquidate:f
iMaxi mum&CCams ta percentage rate of the Contract
Procuring Entity may consider termination of the Contract, pursuant to GGClSube 42.2.2.

26.3 Such payment shall completely satisfy the Contractor's obligatiotain &ompletion of the Facilities or the
relevant part thereof within the Time for Completion or any extension thereof under GCC Clause 40. The
Contractor shall have no further liability whatsoever to the Procuring Entity in respect thereof.

26. 4 However,the payment of liquidated damages shall not in any way relieve the Contractor from any of its
obligations to complete the Facilities or from any other obligations and liabilities of the Contractor under the
Contract.

26. 5 Save for liquidated damages phigunder this GCC SuBlause 26.2, the failure by the Contractor to attain
any milestone or other act, matter or thing by ;
titted Time Schedule, and/or other program of work prepared pursuar€@ SeibClause 18.2 shall not
render the Contractor liable for any loss or damage there by suffered by the PrBatiting

26.6 If the Contractor attains Completion of the Facilities or any part there of before the Time for Completion or
any extension thereainder GCC Clause 40, the Procuring Entity shall pay to the Contractor a bonus in the
amount s p e 8CGCy Thal agdragatetamaunt of such bonus shall in no event exceed the amount
speciyed as AMM&Xi mumo in the

27  Defect Liability

27.1 The Contractowarrants that the Facilities or any part thereof shall be free from defects in the design,
engineering, materials and workmanship of the Plant supplied and of the work executed.

272 The Defect Liability Period shal ldatkefCgmpletionholtmed r e
Facilities (or any part thereof) or one year from the date of Operational Acceptance of the Facilities (or any
part thereof), whichever yr sSCCmuswanto&CC SuGlalse 27s10.s p e

If during the Defect Liability Period any defect should be found in the design, engineering, materials and
workmanship of the Plant supplied or of the work executed by the Contractor, the Contractor shall promptly,
in consultation and agreement with the Procuringti regarding appropriate remedying of the defects, and

at its cost, repair, replace or otherwise make good as the Contractor shall determine at its discretion, su
defect as well as any damage to the Facilities caused by such defect. The Contrdhcior Ishaesponsible

for the repair, replacement or making good of any defector of any damage to the Facilities arising out of o
resulting from any of the following causes:

a Improper operation or maintenance of the Facilities by the Procuring Entity;
b Operation of the Facilities outside speciycat.i

¢ Normal wear andear.

27.3 The Contractor's obligations under this GCC Clause 27 shall not apply to:

a any materials that are supplied by the Procuring Entity under GCClaube21.2, are normally
consumed in operation, or have a normal life shorter than the Defect Liability Period stated herein;

b any designs, speciycations or other data desi
Procuring Entity or any matters for whithe Contractor has disclaimed responsibility herein; or

¢ any other materials supplied or any other work executed by or on behalf of the Pré&giting@xcept
for the work executed by the Procuring Entity under GCGGClalise 27.7.

27.4 The Procuring Entitytsall give the Contractor a notice stating the nature of any such defect together with all
available evidence thereof, promptly following the discovery thereof. The Procuring Entity shall afford all
reasonable opportunity for the Contractor to inspect aoly defect.

27.5 The Procuring Entity shall afford the Contractor all necessary access to the Facilities and the Site to enab
the Contractor to perform its obligations under this GCC Clause 27.

The Contractomay,with the consent of the Procurigtity, remove from the Site any Plant or any part of
the Facilities that are defective if the nature of the defect, and/or any damage to the Facilities caused by tf
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27.6

27.7

27.8

27.9

27.10

27.11

28

28.1

28.2

28.3

defect, is such that repairs cannot be expeditiously carried out at the Site.

If the repair,r e pl acement or making good is of such a ¢
Facilities or any part thereof, the Procuring Entity may give to the Contractor a notice requiring that tests of
the defective part of the Facilities shall be madehgyContractor immediately upon completion of such
remedial work, where upon the Contractor shall carryout such tests.

If such part fails the tests, the Contractor shall carryout further repair, replacement or making good, as th
case may be, untih&it part of the Facilities passes such tests. The tests shall be agreed upon by the Procurin
Entity and the Contractor.

If the Contractor fails to commence the work necessary to remedy such defector any damage to the Facilitie
caused by such defectwitm a r easonabl e time (which shall i n
(15) days), the Procuring Entityiay,following notice to the Contractor, proceed to do such work, and the
reasonable costs incurred by the Procuring Entity in connectéva thith shall be paid to the Procuring
Entity by the Contractor or may be deducted by the Procuring Entity from any monies due the Contractor o
claimed under the Performance Security.

If the Facilities or any part thereof cannot be used by reason ofdsfiett and/or making good of such
defect, the Defect Liability Period of the Facilities or such part, as the case may be, shall be extended by
period equal to the period during which the Facilities or such part cannot be used by the Procuring Entity
beause of any of the aforesaid reasons.

Except as provided in GCC Clauses 27 and 33, the Contractor shall be under no liability whatsoever and ho
so ever arising, and whether under the Contractawain respect of defects in the Facilities or any part
thereof, the Plant, design or engineering or work executed that appear after Completion of the Facilities ©
any part thereof, except where such defects are the result of the gross negligence, fraud, or criminal or willft
action of the Contractor.

In addif o n, any such component of the Facilities, P2
SCC, shall be subject to an extended defect liability period. Such obligation of the Contractor shall be in
addition to the defundetGCCButChuseé 272y peri od speciye

Functional Guarantees

The Contractor guarantees that during the Guardrgsigthe Facilities and all parts thereof shall attain the
Functional Guarantees speciyed in the Guapdees]i x
subject to and upon the conditions therein spec
| f, for reasons attributable to the Contractor,
Appendix to the Contract Agreement titled Functional Guarantees, are nothreeireivvhole or in part, the
Contractor shal/l at its cost and expense make s
any part there of as may be necessary to meet at least the minimum level of such Guarantees. The Contrac
shall notifyt he Procuring Entity upon completion of th
and shall request the Procuring Entity to repeat the Guarbesaetil the minimum level of the Guarantees

has been met. If the Contractor eventually failsniet the minimum level of Functional Guarantees, the
Procuring Entity may consider termination of the Contract, pursuant to GGClSube 42.2.2.

| f, for reasons attributable to the Contractor,
Contract Agreement titled Functional Guarantees, are not attained either in whole or in part, but the minimurn
l evel of the Functional Guarantees speciyed in

Contractor shall, at the Contractor's optieither

a Make such changes, modiycations and/ or additioc
to attain the Functional Guarantees at its cost and expense, and shall request the Procuring Entity
repeat the Guarantdestor

b Payliquidated damages to the Procuring Entity in respect of the failure to meet the Functional Guarantee:
in accordance with the provisions in the Appendix to the Contract Agreement titled Functional
Guarantees.

¢ The payment of liquidated damages under GCC-Gabse 28.3, up to the limitation of liability
speciyed in the Appendix to the Contract Agr
satisfy the Contractor's guarantees under GCCQabse 28.3, and the Contractor shall have no further
liability whatsoever to the Procuring Entity in respect thereof. Upon the payment of such liquidated
damages by the Contractor, the Project Manage
the Facilities or any part thereof in respect of which itngdated damages have been so paid.
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29

29.1

29.2

29.3

29.4

29.5

29.6

30

30.1

31

31.1

31.2

31.3

Patent Indemnity

The Contractor shall, subject to the Procuring Entity's compliance with GCCl&aube 29.2, indemnify

and hold harmless the Procuring Entity alhsdis,i ts
actions or administrative proceedings, claims, demands, losses, damages, costs, and expenses of whatso«
nature, including attorney's fees and expenses, which the Procuring Entity may suffer as a result of an
infringement or alleged infringeamt of any patent, utility model, registered design, trademark, copy right or
other intellectual property right registered or otherwise existing at the date of the Contract by reason of: (a
the installation of the Facilities by the Contractor or the @iseeoFacilities in Kenya; and (b) the sale of the
products produced by the Facilities in any country.

Such indemnity shall not cover any use of the Facilities or any part thereof other than for the purpose
indicated by or to be reasonably inferrednfrthe Contract, any infringement resulting from the use of the
Facilities or any part thereof, or any products produced thereby in association or combination with any othe
equipment, plant or materials not supplied by the Contractor, pursuant to thacCégreement.

If any proceedings are brought or any claim is made against the Procuring Entity arising out of the matter
referred to in GCC SulBlause 29.1, the Procuring Entity shall promptly give the Contractor a notice thereof,
and the Contractor magt its own expense and in the Procuring Entity's name conduct such proceedings or
claim and any negotiations for the settlement of any such proceedings or claim.

If the Contractor fails to notify the Procuring Entity within tweeight (28) daysfter receipt of such notice

that it intends to conduct any such proceedings or claim, then the Procuring Entity shall be free to conduc
the same on its own behalf. Unless the Contractor has so failed to notify the Procuring Entity within the
twenty eight (28) day period, the Procuring Entity shall make no admission that may be prejudicial to the
defense of any such proceedings or claim.

The Procuring Entity shall, at the Contractor's request, afford all available assistance to the Contractor il
conducting such proceedings or claim, and shall be reimbursed by the Contractor for all reasonable expens
incurred in so doing.

The Procuring Entity shal/l indemnify and hol d
Subcontractors from and agairany and all suits, actions or administrative proceedings, claims, demands,
losses, damages, costs, and expenses of whatsoever nature, including attorney's fees and expenses, whicl
Contractor may suffer as a result of any infringement or allegeidgeiment of any patent, utility model,
registered design, trademark, copyright or other intellectual property right registered or otherwise existing
at the date of the Contract arising out oforor i
other documents or materials provided or designed by or on behalf of the Pr&miityg

Limitation of Liability

Except in cases of criminal negligence or willful misconduct,

a) Neither Party shall be liable to the ottRarty,whether in contractort, or otherwise, for any in director

consequenti al |l oss or damage, l oss of wuse, I o
may be suffered by the other Party in connect
any obigation of the Party in the Contract, and

b) the aggregate liability of the Contractor to the ProcuEngty, whether under the Contract, in tort or
ot her wi s e, shall not exceed the amount resul t
SCC, to the Contract Pricer,i f a mul ti plier is not so speci Ve

this limitation shall not apply to the cost of repairing or replacing defective equipment, or to any
obligation of the Contractor to indemnify theoPuring Entity with respect to patent infringement.

Risk Distribution
Transfer of Ownership

Ownership of the Plant (including spare parts) to be imported in to Kenya shall be transferred to the Procurini
Entity upon loading on to the mode of transporbé used to convey the Plant from the country of origin to
that country.

Ownership of the Plant (including spare parts) procured in Kenya shall be transferred to the Procuring Entity
when the Plant are brought on to the Site.

Ownership of the Contractofsquipment used by the Contractor and its Subcontractors in connection with
the Contract shall remain with the Contractor or its Subcontractors.
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31.4

31.5

32

32.1

32.2

32.3

32.4

33

33.1

Ownership of any Plant in excess of the requirements for the Facilities shall revert to the Contractor upor
Conmpletion of the Facilities or at such earlier time when the Procuring Entity and the Contractor agree tha
the Plant in question are no longer required for the Facilities.

Notwithstanding the transfer of ownership of the Plant, the responsibility for ndreustody thereof
together with the risk of loss or damage there to shall remain with the Contractor pursuant to GCC Claus
32 (Care of Facilities) hereof until Completion of the Facilities or the part there of in which such Plant are
incorporated.

Care o Facilities

The Contractor shall be responsible for the care and custody of the Facilities or any part thereof until the dat
of Completion of the Facilities pursuant to GCC Clauser@where the Contract provides for Completion

of the Facilities in pds, until the date of Completion of the relevant part, and shall make good at its own
cost any loss or damage that may occur to the Facilities or the relevant part thereof from any cause whatsoey
during such period. The Contractor shall also be respenfsibany loss or damage to the Facilities caused

by the Contractor or its Subcontractors in the course of any work carried out, pursuant to GCC Clause 27
Notwithstanding the foregoing, the Contractor shall not be liable for any loss or damage talitnesFac

t hat part thereof caused by reason of any of th
of GCC SukClauses 32.2 and 38.1.

If any loss or damage occurs to the Facilities or any part, thereof or to the Conttantpdsary facilities
by reason of

a insofar as they relate to Kenya, nuclear reaction, nuclear radiation, radioactive contamination, pressur
wave caused by aircraft or other aerial objects, or any other occurrences that an experienced contract
could notreasonably foresee, or if reasonably foreseeable could not reasonably make provision for or
insure against, in so far as such risks are not normally insurable on the insurance market and ar
mentioned in the general exclusions of the policy of insuranckidingWarRisks and Political Risks,
taken out under GCC Clause 34 hereof; or

b any use or occupation by the Procuring Entity or any third Party other than a Subcontractor, authorizec
by the Procuring Entity of any part of the Facilities; or

¢ anyuseofor el i ance upon any design, data or speciy
the Procuringzntity, or any such matter for which the Contractor has disclaimed responsibility herein,
the Procuring Entity shall pay to the Contractor all sums lglayia respect of the Facilities executed,
notwithstanding that the same be lost, destroyed or damaged, and will pay to the Contractor the
replacement value of all temporary facilities and all parts thereof lost, destroyed or damaged. If the
Procuring Entiy requests the Contractor in writing to make good any loss or damage to the Facilities
thereby occasioned, the Contractor shall make good the same at the cost of the Procuring Entity i
accordance with GCC Clause 39. If the Procuring Entity does notsteipgeContractor in writing to
make good any loss or damage to the Facilities thereby occasioned, the Procuring Entity shall eithe
request a change in accordance with GCC Clause 39, excluding the performance of that part of th
Facilities there by losgestroyed or damagedk, where the loss or damage affects a substantial part of
the Facilities, the Procuring Entity shall terminate the Contract pursuant to G&CO&ude 42.1 hereof.

The Contractor shall be liable for any loss of or damage t€angractor's Equipment, or any other property

of the Contractor used or intended to be used for purposes of the Facilities, except (i) as mentioned in GC
SubClause 32.2 with respect to the Contractor's temporary facilities, and (ii) where such lossmge da
arises by reason of any <lausdsB22 (bnand (c)@amd88.1speci yed
With respect to any loss or damage caused to the Facilities or any part thereof or to the Contractor'
Equi pment by reason of any -Ciafise 381,ehe pravisione aof &CCsSpbe ¢ i
Clause 38.3 shadipply.

Loss of or Damage to Property; A&cident or Injury to Workers; | ndemni ycati on

Subject to GCC Sullause 33.3, the Contractor shall indemnify and hold harmless the Procuring Entity and
its employees and ofycers from and againstmsany
demands, losses, damages, costs, and expenses of whatsoever nature, including attorney's fees and expe!
in respect of the death or injury of any person or loss of or damage to any property other than the Facilitie
whether accepted or not, arisiimgconnection with the supply and installation of the Facilities and by reason
of the negligence of the Contractor or 1its Subc
injury, death or property damage caused by the negligence of theriRgEntity, its contractors, employees,

of ycers or agents.
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33.2

33.8

33.9

33.10

33.11

34

34.1

If any proceedings are brought or any claim is made against the Procuring Entity that might subject the
Contractor to liability under GCC Sublause33.1, the Procuring Entity shall promptly dive Contractor

a notice thereof and the Contractor may at its own expense and in the Procuring Entity's name conduct su
proceedings or claim and any negotiations for the settlement of any such proceedings or claim.

If the Contractor fails to notifthe Procuring Entity within twentgight (28) days after receipt of such notice

that it intends to conduct any such proceedings or claim, then the Procuring Entity shall be free to conduc
the same on its own behalf. Unless the Contractor has so faiteatifip the Procuring Entity within the
twenty eight (28) day period, the Procuring Entity shall make no admission that may be prejudicial to the
defense of any such proceedings or claim.

The Procuring Entity shall, at the Contractor's requebyd all available assistance to the Contractor in
conducting such proceedings or claim, and shall be reimbursed by the Contractor for all reasonable expens
incurred in so doing.

"The Procuring Entity shall indemnify and hold harmless the Contractbr ant s e mpl oy ee s,
Subcontractors from any liability for loss of or damage to property of the Prodemiityg, other than the
Facilities not yet taken over, t hat i s caused |
recovera@ f rom i nsurances procured under GCC Cl ause
were not caused by any actor failure of the Contractor.

The Party entitled to the beneyt of an i naseregsni t
to mitigate any loss or damage which has occurred. If the Party fails to take such measures, the other Part;
liabilities shall be correspondingly reduced.

Insurance

Tot he extent speciyed in the AppendiRegquireneentst thee C
Contractor shall at its expense take out and maintain in effect, or cause to be taken out and maintained
effect, during the performance of the Contract, the insurances set forth below in the sums and with the
deductibles and othercand i ons speciyed in the said Appendi x
the policies shall be subject to the approval of the Proctirity, who should not unreasonably withhold

such approval.

a. Cargo Insurance During Transport

Covering loss odamage occurring while in transit from the Contractor's or Subcontractor's works or
stores until arrival at the Site, to the Plant (including spare parts therefor) and to the Contractor's
Equipment.

b. Installation All Risks Insurance

Covering physical lossradamage to the Facilities at the Site, occurring prior to Completion of the
Facilities, with an extended maintenance coverage for the Contractor's liability in respect of any loss ol
damage occurring during the Defect Liability Period while the Contréctan the Site for the purpose

of performing its obligations during the Defect Liability Period.

c. Third Party Liability Insurance

Covering bodily injury or death suffered by third Parties including the Procuring Entity's personnel, and
loss of or damagetproperty occurring in connection with the supply and installation of the Facilities.

d. Automobile Liability Insurance

Covering use of all vehicles used by the Contractor or its Subcontractors, whether or not owned by therr
in connection with thexecution of the Contract.

c. Workers'Compensation

In accordance with the statutory requirements applicable in any country where the Contract or any
thereof is executed.

d. Procuring Entity's Liability

In accordance with the statutory requirements apgicetbany country where the Contract or any part
thereof is executed.

e. Other Insurances
Such other insurances as may be speciycally aft
to the Contract Agreement titled Insurance Requirements.
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34.2

34.3

34.4

34.5

34.6

34.7

35.

35.1

The Procuring Entity shall be named asirtgured under all insurance policies taken out by the Contractor
pursuant to GCC SuBlause 34.1, except for the Third Party Liabiligfjorkers' Compensation and
Procuring Entity's Liability Insurances, anetontractor's Subcontractors shall be hamed -@sscoeds
under all insurance policies taken out by the Contractor pursuant to GCCl&uge 34.1 except for the
Cargo Insurance During Transpadffprkers’‘Compensation and Procuring Entity's Liability unsnces. All
insurer's rights of subrogation against suctinsoireds for losses or claims arising out of the performance of
the Contract shall be waived under such policies.

The Contractor shall, in accordance with the provisions of the Appentlite tGontract Agreement titled
Insurance Requirements, deliver to the Procuring Entity certificates of insurance or copies of the insuranc
policies as evidence that the required policies are in full force and effect. The certificates shall provide tha
no less than twentpne (21) days' notice shall be given to the Procuring Entity by insurers prior to
cancellation or material modification of a policy.

The Contractor shall ensure that, where applicable, its Subcontractor(s) shall take out ail imaiifeat
adequate insurance policies for their personnel and vehicles and for work executed by them under th
Contract, unless such Subcontractors are covered by the policies taken out by the Contractor.

The Procuring Entity shall at its expensd&e out and maintain in effect during the performance of the
Contract those insurances specified in the Appendix to the Contract Agreement titled Insurance
Requirements, in the sums and with the deductibles and other conditions specified in the sadtkApipe
Contractor and the Contractor's Subcontractors shall be namedresuads under all such policies. All
insurers' rights of subrogation against suctinsnireds for losses or claims arising out of the performance of
the Contract shall be waivaghder such policies. The Procuring Entity shall deliver to the Contractor
satisfactory evidence that the required insurances are in full force and effect. The policies shall provide the
not less than twentgne (21) days' notice shall be given to the t€@mtor by all insurers prior to any
cancellation or material modification of the policies. If so requested by the Contractor, the Procuring Entity
shall provide copies of the policies taken out by the Procuring Entity under this GGTletise 34.5.

If the Contractor fails to take out and/or maintain in effect the insurances referred to in GQaGsd

34.1, the Procuring Entity may take out and maintain in effect any such insurances and may from time ftc
time deduct from any amount due the Corivaander the Contract any premium that the Procuring Entity
shall have paid to the insurer, or may otherwise recover such amount as a debt due from the Contractor.
the Procuring Entity fails to take out and/or maintain in effect the insurances reteire@CC 34.5, the
Contractor may take out and maintain in effect any such insurances and may from time to time deduct fror
any amount due the Procuring Entity under the Contract any premium that the Contractor shall have paid t
the insurer, or may otheise recover such amount as a debt due from the Procuring Entity. If the Contractor
fails to or is unable to take out and maintain in effect any such insurances, the Contractor shall neverthele:
have no liability or responsibility towards the Procuringify, and the Contractor shall have full recourse
against the Procuring Entity for any and all liabilities of the Procuring Entity herein.

Unless otherwise provided in the Contract, the Contractor shall prepare and conduct all and any claims mac
under the policies effected by it pursuant to this GCC Clause 34, and all monies payable by any insurers she
be paid to the Contractor. The Procuring Entity shall give to the Contractor all such reasonable assistance
may be required by the Contract@fith respect to insurance claims in which the Procuring Entity's interest

is involved, the Contractor shall not give any release or make any compromise with the insurer without the
prior written consent of the Procuring Entity. With respect to insurarmlin which the Contractor's
interest is involved, the Procuring Entity shall not give any release or make any compromise with the insure
without the prior written consent of the Contractor.

Unforeseen Conditions

If, during the execution ahe Contract, the Contractor shall encounter on the Site any physical conditions
other than climatic conditions, or artificial obstructions that could not have been reasonably foreseen priot
to the date of the Contract Agreement by an experienced camtoscthe basis of reasonable examination

of the data relating to the Facilities including any data as to boring tests, provided by the Procuring Entity,
and on the basis of information that it could have obtained from a visual inspection of the Siessf ac
thereto was available, or other data readily available to it relating to the Facilities, and if the Contractor
determines that it will in consequence of such conditions or obstructions incur additional cost and expens
or require additional time to germ its obligations under the Contract that would not have been required if
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35.2

36.

36.1

37.

37.1

37.2

37.3

such physical conditions or artificial obstructions had not been encountered, the Contractor shall promptly

and before performing additional work or using additional Plant atr@ctor's Equipment, notify the Project

Manager in writing of

a) the physical conditions or artiycial obstruc
foreseen;

c) the additional work and/or Plant and/or Contractor's Equipment required, inctbdisgeps which
the Contractor will or proposes to take to overcome such conditions or obstructions;

d) the extent of the anticipated delay; and
d) the additional cost and expense that the Contractor is likéhguo.

On receiving any notice from the Contracunder this GCC SuBlause 35.1, the Project Manager shall
promptly consult with the Procuring Entity and Contractor and decide upon the actions to be taken to
overcome the physical

If the Contractor is delayed or impeded in the performance oftimtract because of any such physical
conditions or artiycial -Clbuse3b.1, the Tineerios Com@etican shalebd  t
extended in accordance with GCC Clause 40.

Change in Laws and Regulations

If, after the date twentgight (28) days prior to the date of Tender submission, in Kenya, any law, regulation,
ordinance, order or b\aw having the force of law is enacted, promulgated, abrogated or changed which
shall be deemed to include any changénterpretation or application by the competent authorities, that
subsequently affects the costs and expenses of the Contractor and/or the Time for Completion, the Contre
Price shall be correspondingly increased or decreased, and/or the Time for Gongbleti be reasonably
adjusted to the extent that the Contractor has thereby been affected in the performance of any of it
obligations under the Contract. Notwithstanding the foregoing, such additional or reduced costs shall not b
separately paid or edited if the same has already been accounted for in the price adjustment provisions
where applicable, in accordance with 8€C pursuant to GCC SuBlause 11.2.

Force Majeure

AForce Majeureo shal/l me a n a n the RrocwimgtEntity erpfahe d t h e
Contractor, as the case may be, and which is unavoidable notwithstanding the reasonable care of the Part
affected, and shall include, without limitation, the following:

a) war, hostilities or warlike operations whether @etof war be declared or not, invasion, act of
foreign enemy and civil war

b) rebellion, revolution, insurrection, mutiny, usurpation of civil or military government, conspiracy,
riot, civil commotion and terrorist acts

c) confiscation, nationalizatiomobilization, commandeering or requisition by or under the order of
any government or de jure or de facto authority or ruler or any other act or failure to act of any local
state or national government authority

d) strike, sabotage, lockout, embargo, ortprestriction, port congestion, lack of usual means of public
transportation and communication, industrial dispute, shipwreck, shortage or restriction of power
supply, epidemics, quarantine and plague

e) earthquake, landslide, volcanic activity, firlmdd or inundation, tidal wave, typhoon or cyclone,
hurricane, storm, lightning, or other inclement weather condition, nuclear and pressure waves or
other natural or physical disaster

f) shortage of labor, materials or utilities where caused by circuoestdahat are themselves Force
Majeure.

If either Party is prevented, hindered or delayed from or in performing any of its obligations under the
Contract by an event of Force Majeure, then it shall notify the other in writing of the occurrence of such
event and the circumstances thereof within fourteen (14) days after the occurrence of such event.

The Party who has given such notice shall be excused from the performance or punctual performance of i
obligations under the Contract for so long asréflevant event of Force Majeure continues and to the extent
that such Party's performance is prevented, hindered or delayed. The Time for Completion shall be extends
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37.4

37.5

37.6

37.7

37.8

38.
38.1

38.2

38.3

in accordance with GCC Clause 40.

The Party or Parties affected by the event@tE Majeure shall use reasonable efforts to mitigate the effect
thereof upon its or their performance of the Contract and to fulfill its or their obligations under the Contract,
but without prejudice to either Party's right to terminate the Contract G@ErSubClauses 37.6 and 38.5.

No delay or nonperformance by either Party hereto caused by the occurrence of any event of Force Majeu
shall

a) constitute a default or breach of the Contract, or

b) giverise to any claim for damages or additional cost or expense occasioned thereby, subject to GC(
SubClauses 32.2, 38.3 and 38.4

if and to the extent that such delay or nonperformance is caused by the occurrence of an event of Fore
Majeure.

If the performance of the Contract is substantially prevented, hindered or delayed for a single period of more
than sixty (60) days or an aggregate period of more than one hundred and twenty (120) days on account
one or more events of Force Majeure during tiveency of the Contract, the Parties will attempt to develop

a mutually satisfactory solution, failing which either Party may terminate the Contract by giving a notice to
the other, but without prejudice to either Party's right to terminate the Contdect@GC SukClause 38.5.

In the event of termination pursuant to GCC &llhuse 37.6, the rights and obligations of the Procuring
Entity and the Contractor shall be as specified in GCC@abses 42.1.2 and 42.1.3.

Notwithstanding GCC Sullause37.5, Force Majeure shall not apply to any obligation of the Procuring
Entity to make payments to the Contractor herein.

War Risks

AWar Risksodo shall mean any event -Clayse3Z.1ldnd aaykxpiosion p a
or impact of any mine, bomb, shell, grenade or other projectile, missile, munitions or explosive of war, occurring
or existing in or near the country (or countries) where the Site is located.

Notwithstanding anything contained in the ContractQbetractor shall have no liability whatsoever for or with
respect to

a) destruction of or damage to Facilities, Plant, or any part thereof;
b) destruction of or damage to property of the Procuring Entity or any third Party; or
C) injury or loss of life
if such destruction, damage, injury or loss of life is caused by any War Risks, and the Procuring Entity shal

indemnify and hold the Contractor harmless from and against any and all claims, liabilities, actions, lawsuits
damages, costs, charges or @gas arising in consequence of or in connection with the same.

If the Facilities or any Plant or Contractor's Equipment or any other property of the Contractor used or intended t

be used for the purposes of the Facilities shall sustain destructitmmage by reason of any War Risks, the

Procuring Entity shall pay the Contractor for

a) any part of the Facilities or the Plant so destroyed or damaged to the extent not already paid for by th
Procuring Entity and so far as may be required by the fngcEntity, and as may be necessary for
completion of the Facilities

b)  replacing or making good any Contractor's Equipment or other property of the Contractor so destroyed o
damaged

C) replacing or making good any such destruction or damage to tligeSaar the Plant or any part thereof.

If the Procuring Entity does not require the Contractor to replace or make good any such destruction o
damage to the Facilities, the Procuring Entity shall either request a change in accordance with GCC Claus
39, excluding the performance of that part of the Facilities thereby destroyed or damaged or, where the los
destruction or damage affects a substantial part of the Facilities, shall terminate the Contract, pursuant |
GCC SukClause 42.1.

If the Procuing Entity requires the Contractor to replace or make good on any such destruction or damage
to the Facilities, the Time for Completion shall be extended in accordance with GCC 40.
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38.4

38.5

38.6

39.
39.1

39.11

39.1.2

39.1.3

391.4

39.2

Notwithstanding anything contained in the Contract, the Procuritity Eimall pay the Contractor for any increased
costs or incidentals to the execution of the Contract that are in any way attributable to, consequent on, resultir
from, or in any way connected with any War Risks, provided that the Contractor shall as pamticable notify

the Procuring Entity in writing of any such increased cost.

If during the performance of the Contract any War Risks shall occur that financially or otherwise materially affect
the execution of the Contract by the Contractag, @ontractor shall use its reasonable efforts to execute the
Contract with due and proper consideration given to the safety of its and its Subcontractors' personnel engagec
the work on the Facilities, provided, however, that if the execution of theowdinke Facilities becomes impossible

or is substantially prevented for a single period of more than sixty (60) days or an aggregate period of more thé
one hundred and twenty (120) days on account of any War Risks, the Parties will attempt to devielajlya mu
satisfactory solution, failing which either Party may terminate the Contract by giving a notice to the other.

In the event of termination pursuant to GCC-8lduses 38.3 or 38.5, the rights and obligations of the Procuring
Entity and the Contractor shall be specified in GCC-Clalnises 42.1.2 and 42.18. Change in Contract
Elements.

Change in Contract Elemens
Change in the Facilities
Introducing a Change

Subject to GCC Sullauses 39.2.5 and 39.2.7, the Procuring Entity shall have the right to propose, and
subsequently require, that the Project Manager order the Contractor from time to time during the
performance of the Contract to make any <change
Facilities here in after called fAChangeo, pr ovi
Facilities and does not constitute unrelated wanll that it is technically practicable, taking into account

both the state of advancement of the Facilities and the technical compatibility of the Change envisaged wit
the nature of the Facilities as speciyed in the

Value Engineering: fie Contractor may prepare, at its own cost, a value engineering proposal at any time

during the performance of the contract. The value engineering proposal shall, at a minimum, include the

following;

a) The proposed change (s), and a description of the elifferto the existing contract requirements;

by a full cost/ beneyt anal ysis of the proposed
(including life cycle costs) the Procuring Entity may incur in implementing the value engineering
proposal; and

c) adescription of any effect (s) of the change on performance/ functionality.

The Procuring Entity may accept the value engin
a) accelerates the delivery period; or
b) reduces the Contract Price or the Iffycle costs to the Procuring Entity; or

c) i mproves the quality, efyciency, safety or su
d yields any ot her Hntynwithott sompramisingitte ndeessary fwnctioms @f the
Facilities.

If the value enginering proposal is approved by the Procuring Entity and results in:
(a) areduction of the Contract Price; the amount to be paid to the Contractor shall be the percentag
s peci y e@Cofthe raducten in the Contract Price; or
(b) anincrease inthe Contrdetr i c e ; but results in a reducti
described in (a) to (d) above, the amount to be paid to the Contractor shall be the full increase in the
Contract Price.

Notwithstanding GCC Sullauses 39.1.1 and 39.1.2, nrtange made necessary because of any default of
the Contractor in the performance of its obligations under the Contract shall be deemed to be a Change, a
such change shall not result in any adjustment of the Contract Price or the Time for Completion.

The procedure on how to proceed wi {ClausesB8%2 amdB8%®3; ut
and further details and forms are provided in the Procuring Entity's Requirements (Forms and Procedures)

Changes Originating from Procuring Ent
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39.2.1

39.2.2

If the Procuring Entity proposes a Change pursuant to GC&gulse 39.1.1, it shall send to the Contractor

a ARequest for Change Proposal, o0 requiring the
soon as reasonably practiobl a fiChange Proposal, o which shal.l |
a) Brief description of the Change

b) Effect on the Time for Completion

c) Estimated cost of the Change

d) Effect on Functional Guarantees (if any)

e) Effect on the Facilities

f)  Effect on any other provisions of tlk®ntract.

Prior to pre
an fAEsti mate
Change Proposal.

Upon reeipt of the Contractor's Estimate for Change Proposal, the Procuring Entity shall do one of the
following:

paring and submitting the AChange P
for Change Proposal, o0 which shal/l

A Accept the Contractor's estimate with instructions to the Contractor to proceed with the preparation of

the Change Proposal

A Advise the Contractor afny part of its Estimate for Change Proposal that is unacceptable and request

the Contractor to review its estimate

A Advise the Contractor that the Procuring Entity does not intend to proceed with the Change.

39.2.3

39.2.4

39.15

39.1.6

39.1.7

Upon receipt of the Procuring Entity'sstruction to proceed under GCC SOlause 39.2.2 (a), the
Contractor shall, with proper expedition, proceed with the preparation of the Change Proposal, in accordanc
with GCC SukClause 39.2.1.

The pricing of any Change shall, as fapaacticable, be calculated in accordance with the rates and prices
included in the Contract. I f such rates and pri
rates for the valuation of the Change.

If before or during the prepation of the Change Proposal it becomes apparent that the aggregate effect of
compliance there with and with all other Change Orders that have already become binding upon the
Contractor under this GCC Clause 39 would be to increase or decrease the Coitgaas originally set

for thin Article 2 (Contract Price) of the Con
Contractor may give a written notice of objection there to prior to furnishing the Change Proposal as
aforesaid. If the Procuringntity accepts the Contractor's objection, the Procuring Entity shall withdraw the
proposed Change and shall notify the Contractor in writing thereof.

The Contractor's failure to so object shall neither affect its right to object to any subsequent dequeste
Changes or Change Orders here in, nor affect its right to take in to account, when making such subseque
objection, the percentage increase or decrease in the Contract Price that any Change not objected to by
Contractor represents.

Upon receipt oftie Change Proposal, the Procuring Entity and the Contractor shall mutually agree upon all
matters therein contained. Within fourteen (14) days after such agreement, the Procuring Entity shall, if i
intends to proceed with the Change, issue the Contraittoa Changeérder.

If the Procuring Entity is unable to reach a decision within fourteen (14) days, it shall notify the Contractor
with details of when the Contractor can expect a decision.

If the Procuring Entity decides not to proceed with the Chémgehatever reason, it shall, within the said
period of fourteen (14) days, notify the Contractor accordingly. Under such circumstances, the Contracto
shall be entitled to reimbursement of all costs reasonably incurred by it in the preparation ofripe Cha
Proposal, provided that these do not exceed the amount given by the Contractor in its Estimate for Chang
Proposal submitted in accordance with GCC-Siduse 39.2.2.

If the Procuring Entity and the Contractor cannot reach agreement on the priece@bratinge, an equitable
adjustment to the Time for Completion, or any o
Entity may nevertheless instruct the Contractor
Change Order . 0

Upon receipt of a Pending Agreement Change Order, the Contractor shall immediately proceed with
effecting the Changes covered by s@rder.The Parties shall there after attempt to reach agreement on the

117



outstanding issues under the Change Proposal.

If the Parties cannot reach agreement within sixty (60) days from the date of issue of the Pending Agreemetr
Change Order, then the matter may be referred to the Dispute Board in accordance with the provisions ¢
GCC SubClause 46.1.

39.1.8 Changes Originating from Camactor

39.1.9 If the Contractor proposes a Change pursuant to GC&C&use 39.1.2, the Contractor shall submit to the
Project Manager a written AApplication for Chan
including the i nCOSubtdause®i.2.speciyed in G

39.1.10Upon receipt of the Application for Change Proposal, the Parties shall follow the procedures outlined in GCC
SubClauses 39.2.6 and 39.2.7. However, the Contractor shall not be entitled to recover the costs of preparir
the Application for Change Proposal.

40. Extension of Time for Completion

40.1 The Time(s) for Completion specified in tBE€C pursuant to GCC SuBlause 8.2 shall be extended if the
Contractor is delayed or impeded in the performance of any of its obligationsth@d&ontract by reason
of any of the following:

a) any Change in the Facilities as provided in GCC Clause 39

b) any occurrence of Force Majeure as provided in GCC Clause 37, unforeseen conditions as provided il
GCC Clause 35, or other occurrence of afthe matters specified or referred to in paragraphs (a),
(b) and (c) of GCC SuRlause 32.2

c) Any suspension order given by the Procuring Entity under GCC Clause 41 here of or reduction in the
rate of progress pursuant to GCC Stlause 41.2 or

T

Any changes in laws and regulations as provided in GCC Clause 36 or

T

Any default or breach of the Contract by the ProcuBEngjty, Appendix to the Contract Agreement
titled, or any activity, actor omission of the Procurlagtity, or the Project Manager, or yamother
contractors employed by the Procurtagtity, or

A Anydelay on the part of a Subcontractor, provided such delay is due to a cause for which the Contractor
himself would have been entitled to an extension of time under thislause, or

A Delays attibutable to the Procuring Entity or caused by customs, or

h) any other matter specifically mentioned in the Contract by such period as shall be fair and reasonable
in all the circumstances and as shall fairly reflect the delay or impediment sustainedClontractor.

40.2 Except where otherwise specifically provided in the Contract, the Contractor shall submit to the Project
Manager a notice of a claim for an extension of the Time for Completion, together with particulars of the
event or circumstandgastifying such extension as soon as reasonably practicable after the commencement
of such event or circumstance. As soon as reasonably practicable after receipt of such notice and supportin
particulars of the claim, the Procuring Entity and the Cordrashall agree upon the period of such
extension. In the event that the Contractor does not accept the Procuring Entity's estimate of a fair anc
reasonable time extension, the Contractor shall be entitled to refer the matter to a Dispute Board, pursuan
to GCC SukClause 46.1.

40.3The Contractor shall at all times use its reasonable efforts to minimize any delay in the performance
of its obligations under the Contract.

40.41n all cases where the Contractor has given a notice of a claim for an extehgina under GCC

40.2, the Contractor shall consult with the Project Manager in order to determine the steps (if any) which
can be taken to overcome or minimize the actual or anticipated delay. The Contractor shall there after
comply with all reasonablmstructions which the Project Manager shall give in order to minimize such
delay. If compliance with such instructions shall cause the Contractor to incur extra costs and the Contractor
is entitled to an extension of time under GCC 40.1, the amount bfestia costs shall be added to the
Contract Price.

41 Suspension
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41.1

41.2

41.3

41.3

41.4

42

42.1

42.1.1

42.1.2

Procuring Entity may request the Project Manager, by notice to the Contractor, to order the Contractor to
suspend performance of any or all of its obligations under the Contract. Siah siatll specify the
obligation of which performance is to be suspended, the effective date of the suspension and the reason
therefor. The Contractor shall thereupon suspend performance of such obligation, except those obligations
necessary for the caoe preservation of the Facilities, until ordered in writing to resume such performance
by the Project Manager.

If, by virtue of a suspension order given by the Project Manager, other than by reason of the Contractor's
default or breach of the Contract, f@entractor's performance of any of its obligations is suspended for an
aggregate period of more than ninety (90) days, then at any time there after and provided that at that time
such performance is still suspended, the Contractor may give a noticPtojinet Manager requiring that

the Procuring Entity shall, within twengight (28) days of receipt of the notice, order the resumption of
such performance or request and subsequently order a change in accordance with GCC Clause 39, excludir
the performace of the suspended obligations from the Contract.

If the Procuring Entity fails to do saithin such period, the Contractaray,by a further notice to the Project
Manager, elect to treat the suspension, where it affects apart only of the Facilities, as a deletion of such pe
in accordance with GCC Clause 88 where it affects the whole of the Facilities, as termination of the
Contract under GCC SuBlause.

If

a. Procuring Entity has failed to pay the Contrz:
period, has failed to approve any invoice or supporting documents without just cause pursuant to the
Appendix to the Contract Agreemaitited TermsandProcedures of Payment, or commits a substantial
breach of the Contract, the Contractor may give a notice to the Procuring Entity that requires paymen
of such sum, with interest there on as stipulated in GCCCaulse 12.3, requires approval of such
invo ce or supporting documents, or speciyes tF
the same, as the case may be. If the Procuring Entity fails to pay such sum together with such interes
fails to approve such invoice or supporting documenmtgjiee its reasons for withholding such
approval, or fails to remedy the breach or take steps to remedy the breach within fourteen (14) day
after receipt of the Contractor's notice or

b. The Contractor is unable to carry out any of its obligations urtkerContract for any reason
attributable to the Procuringntity, including but not limited to the Procuring Entity's failure to
provide possession of or access to the Site or other areas in accordance with GCl@usSeili0.2,
or failure to obtain any g@rnmental permit necessary for the execution and/or completion of the
Facilities, then the Contractor may by fourteen (14) days' notice to the Procuring Entity suspend
performance of all or any of its obligations under the Contract, or reduce the redgrefsg.

If the Contractor's performance of its obligations is suspended or the rate of progress is reduced pursuant 1
GCC Clause 41, then the Time for Completion shall be extended in accordance with GClai&eh40.1, and
any and all additional &ts or expenses incurred by the Contractor as a result of such suspension or reduc
shall be paid by the Procuring Entity to the Contractor in addition to the Contract Price, except in the cas
suspension order or reduction in the rate of progresedgon of the Contractor's default or breach of the
Contract.

During the period of suspension, the Contractor shall not remove from the Site any Plant, any part of the Faci
or any Contractor's Equipment, without the prior written consethteoProcuring Entity.

Termination
Termination for Procuring Entity's Convenience

The Procuring Entity may at any time terminate the Contract for any reason by giving the Contractor a noti
of termination that refers to this GCC SGlause 42.1.

Upon receipt of the notice of termination under GCC-Siduse 42.1.1, the Contractor shall either
i mmedi ately or upon the date speciyed in the no

a) cease all further work, except for such work as the Procuring Entity may specify intibe afo
termination for the sole purpose of protecting that part of the Facilities already executed, or any work
required to leave the Site in a clean and safe condition,
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b) terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (
(i) below,

c) remove all Contractor's Equipment from the Site, repatriate the Contractor's and its Subcontractors
personnel from the Site, remove frohe Site any wreckage, rubbish and debris of any kind, and leave
the whole of the Site in a clean and safe condition, and

d subject to the payWhuseds24peci yed in GCC Sub

i. deliver to the Procuring Entity the parts of the Facilities executed b@daheactor up to the date
of termination

i.to the extent l egally possibl e, assign to
Contractor to the Facilities and to the Plant as of the date of termination, and, as may be requirec
by the ProcuringEntity, in any subcontracts concluded between the Contractor and its
Subcontractors; and

iii. deliver to the Procuring Entity allngmr opr i et ary dr awi ngs, speci
prepared by the Contractor or its Subcontractors as at the datenofaon in connection with
the Facilities.

42.1.3 In the event of termination of the Contract under GCG-Clalnse 42.1.1, the Procuring Entity shall pay to
the Contractor the following amounts:

a The Contract Price, properly attributable to the parts oftwlities executed by the Contractor as of
the date of termination,

b the costs reasonably incurred by the Contractor in the removal of the Contractor's Equipment from the
Site and in the repatriation of the Contractor's and its Subcontractors' personnel,

¢ any amounts to be paid by the Contractor to its Subcontractors in connection with the termination of any
subcontracts, including any cancellation charges,

d costs incurred by the Contractor in protecting the Facilities and leaving the Site in a clean and safe
condition pursuant to paragraph (a) of GCC-8lduse 42.1.2

e the cost of satisfying all other obligations, commitments and claims that the Contractor may in good faith
have under taken with third Parties in connection with the Contract and that arevamgdcby
paragraphs (a) through (d) above.

42.2  Termination by the Contractor

42.2.1 The Procuringentity, without prejudice to any other rights or remedies it may possess, may terminate the
Contract forth within the following circumstances by giving a notice ofiteation and its reasons there for
to the Contractor, referring to this GCC SOlause 42.2:

a If the Contractor becomes bankrupt or in solvent, has a receiving order issued against it, compounds wit
its creditorspr, if the Contractor is a corporation, a@lution is passed or order is made for its winding
up, other than a voluntary liquidation for the purposes of amalgamation or reconstruction, a receiver is
appointed over any part of its undertaking or assets, or if the Contractor takes or sufferseany ot
analogous action in consequence of debt

b if the Contractor assigns or transfers the Contract or any right or interest therein in violation of the
provision of GCC Clause 43.

¢ If the Contractor, in the judgment of the Procuring Entity has engaged in &rau@orruption, as
deyned in paragraph 2.2a. of Appendix B to the

42.2.2 If the Contractor
a Has abandoned or repudiated the Contract

b Has without valid reason failed to commence work on the Facilities promplbgs suspended, other
than pursuant to GCC Suiflause 41.2, the progress of Contract performance for more than-sighty
(28) days after receiving a written instruction from the Procuring Entity to proceed

c Persistently fails to execute the Contraci@cordance with the Contractor persistently neglects to carry
out its obligations under the Contract without just cause

d Refuses or is unable to provide sufycient ma
Facilities i n t theprogram fureished sipder GCY 8othuse 18.2 at rates of
progress that give reasonable assurance to the Procuring Entity that the Contractor can attain Completic
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of the Facilities by the Time for Completion as extended, then the Procuring Eatjtywithout
prejudice to any other rights it may possess under the Contract, give a notice to the Contractor statin
the nature of the default and requiring the Contractor to remedy the same. If the Contractor fails to
remedy or to take steps to remedy theesavithin fourteen (14) days of its receipt of such notice, then
the Procuring Entity may terminate the Contract forth with by giving a notice of termination to the
Contractor that refers to this GCC SGlause 42.2.

42.2.3 Upon receipt of the notice of terminationder GCC SulElauses 42.2.1 or 42.2.2, the Contractor shall,
either i mmediately or upon such date as is spec

a cease all further work, except for such work as the Procuring Entity may specify in the notice of
terminationfor the sole purpose of protecting that part of the Facilities already executed, or any work
required to leave the Site in a clean and safe condition.

b Terminate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (

below,

¢ deliver to the Procuring Entity the parts of the Facilities executed by the Contractor up to the date of
termination,

d to the extent | egally possible, assign to the

to the Facilities and to the Plant as of the date of termination, and, as may be required by the Procurin
Entity, in any subcontracts concludedween the Contractor and its Subcontractors,

e deliver to the Procuring Entity al/l drawings
Contractor or its Subcontractors as of the date of termination in connection with the Facilities.

42.2.4 The Procuring Etity may enter upon the Site, expel the Contractor, and complete the Facilities itself or by
employing any thirdParty. The Procuring Entitynay, to the exclusion of any right of the Contractor over
the same, take over and use with the payment of efdilrrate to the Contractor, with all the maintenance
costs to the account of the Procuring Entity a
liability including damage or injury to persons arising out of the Procuring Entity's use oécuigment,
any Contractor's Equipment owned by the Contractor and on the Site in connection with the Facilities for
such reasonable period as the Procuring Entity considers expedient for the supply and installation of th
Facilities.

42.2.5 Upon completion of th Facilities or at such earlier date as the Procuring Entity thinks appropriate, the
Procuring Entity shall give notice to the Contractor that such Contractor's Equipment will be returned to the
Contractor at or near the Site and shall return such ComtsaBiquipment to the Contractor in accordance
with such notice. The Contractor shall thereafter without delay and at its cost remove or arrange removal c
the same from the Site.

42.2.6 Subject to GCC Sullause 42.2.6, the Contractor shall be entitled to abthai Contract Price attributable
to the Facilities executed as of the date of termination, the value of any unused or partially used Plant on tt
Site, and the costs, &ny,incurred in protecting the Facilities and in leaving the Site in a clean aad saf
condition pursuant to paragraph (a) of GCC-8lduse 42.2.3. Any sums due the Procuring Entity from the
Contractor accruing prior to the date of termination shall be deducted from the amount to be paid to the
Contractor under this Contract.

42.2.7 If the Procuring Entity completes the Facilities, the cost of completing the Facilities by the Procuring Entity
shall be determined.

42.2.8 If the sum that the Contractor is entitled to be paid, pursuant to GGCl8ube 42.2.5, plus the reasonable
costs incurred by thProcuring Entity in completing the Facilities, exceeds the Contract Price, the Contractor
shall be liable for such excess.

42.2.9 If such excess is greater than the sums due the Contractor under GClaGs#42.2.5, the Contractor shall
pay the balance to tHerocuringEntity, and if such excess is less than the sums due the Contractor under
GCC SubClause 42.2.5, the Procuring Entity shall pay the balance to the Contractor. The Procuring Entity
and the Contractor shall agree, in writing, on the computatiseritbed above and the manner in which any
sums shall be paid.

42.3 Termination by the Contractor
42.3.1 If

a The Procuring Entity has failed to pay the Con
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period, has failed to approve any invoice or supporting documents without just cause pursuant to the
Appendix to the Contract Agreement titl@drmsand Procedures of Payment, or commits a substantial
breach of the Contract, the Contractor may give a @@tiche Procuring Entity that requires payment

of such sum, with interest there on as stipulated in GCCChalise 12.3, requires approval of such
invoice or supporting documents, or speciyes t
same as the case may be. If the Procuring Entity fails to pay such sum together with such interest, fails
to approve such invoice or supporting documents or give its reasons for withholding such approval, fails
to remedy the breach or take steps to remedypitaach within fourteen (14) days after receipt of the
Contractor's notice, or

b The Contractor is unable to carry out any of its obligations under the Contract for any reason attributable
to the Procurindentity, including but not limited to the Procuringnfity's failure to provide possession
of or access to the Site or other areas or failure to obtain any governmental permit necessary for th
execution and/or completion of the Facilities, then the Contractor may give a notice to the Procuring
Entity thered, and if the Procuring Entity has failed to pay the outstanding sum, to approve the invoice
or supporting documents, to give its reasons for withholding such approval, or to remedy the breact
within twenty-eight (28) days of such notice, or if the Contoags still unable to carry out any of its
obligations under the Contract for any reason attributable to the Procuring Entity within-gigiity
(28) days of the said notice, the Contractor may by a further notice to the Procuring Entity referring to
this GCC SukClause 42.3.1, forth with terminate the Contract.

42.3.2 The Contractor may terminate the Contract forth with by giving a notice to the Procuring Entity to that effect,

42.3.3

42.3.4

42.3.5

42.4

referring to this GCC Sulause 42.3.2, if the Procuring Entity becomes bankruphswivent, has a
receiving order issued against it, compounds with its crediborbeing a corporation, if are solution is
passed or order is made for its winding up (other than a voluntary liquidation for the purposes of
amalgamation oreconstruction), a receiver is appointed over any part of its undertaking or assets, or if the
Procuring Entity takes or suffers any other analogous action in consequence of debt.

If the Contract is terminated under GCC Siiauses 42.3.1 or 42.3.2, théae tContractor shall immediately
a) cease all further work, except for such work as may be necessary for the purpose of protecting that pa
of the Facilities already executed, or any work required to leave the Site in a clean and safe condition

b) termimate all subcontracts, except those to be assigned to the Procuring Entity pursuant to paragraph (i
(ii)

c) remove all Contractor's Equipment from the Site and repatriate the Contractor's and its Subcontractor:
personnel from the Site, and

d) subject tahe payment specified in GCC S@lause 42.3.4,

i) deliver to the Procuring Entity the parts of the Facilities executed by the Contractor up to the date of
termination

i) to the extent legally possible, assign to the Procuring Entity all right,atitte benefit of the
Contractor to the Facilities and to the Plant as of the date of termination, and, as may be required b
the Procuring Entity, in any subcontracts concluded between the Contractor and its Subcontractors
and

iii) deliver to the Procuringentity all drawings, specifications and other documents prepared by the
Contractor or its Subcontractors as of the date of termination in connection with the Facilities.

If the Contract is terminated under GCC Sliuses 42.3.1 or 42.3.2, the Procutimdity shall pay to the
Contractor all payments specified in GCC Sliiause 42.1.3, and reasonable compensation for all loss,
except for loss of profit, or damage sustained by the Contractor arising out of, in connection with or in
consequence of such menation.

Termination by the Contractor pursuant to this GCC-Glause 42.3 is without prejudice to any other rights
or remedies of the Contractor that may be exercised in lieu of or in addition to rights conferred by GCC Sub
Clause 42.3.

In this GCCCI ause 42, the expression AFacilities exe
Services provided, and all Plant acquired, or subject to a legally binding obligation to purchase, by the
Contractor and used or intended to be used for theoparpf the Facilities, up to and including the date of
termination.
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42.5

43.

43.1

44,

44.1

45,

45.1

45.2

45.3

In this GCC Clause 42, in calculating any monies due from the Procuring Entity to the Contractor, account
shall be taken of any sum previously paid by the Procuring Entity to theaCmmtunder the Contract,
including any advance payment paid pursuant to the Appendix to the Contract Agreement titled Terms an
Procedures of Payment.

Assignment

Neither the Procuring Entity nor the Contractor shall, without the express piitarmaonsent of the other
Party, which consent shall not be unreasonably withheld, assign to any third Party the Contract or any pa
thereof, or any right, benefit, obligation or interest therein or thereunder, except that the Contractor shall b
entitled to assign either absolutely or by way of charge any monies due and payable to it or that may becom
due and payable to it under the Contract.

Export Restrictions

Notwithstanding any obligation under the Contract to complete all export foesabliy export restrictions
attributable to the Procuring Entity, to Kenya or to the use of the Plant and Installation Services to be supplie
which arise from trade regulations from a country supplying those Plant and Installation Services, and whicl
subgantially impede the Contractor from meeting its obligations under the Contract, shall release the
Contractor from the obligation to provide deliveries or services, always provided, however, that the
Contractor can demonstrate to the satisfaction of theufing Entity and of the Bank that it has completed

all formalities in a timely manner, including applying for permits, authorizations and licenses necessary for
the export of the Plant and Installation Services under the terms of the Contract. Temoifidite Contract

on this basis shall be for the Procuring Entity's convenience pursuant-@&ide 42.1.

Claims, Disputes and Arbitration
Contractor's Claims

If the Contractor considers himself to be entitled to any extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, th
Contractor shall submit a notice to the jeob Manager, describing the event or circumstance giving rise to
the claim. The notice shall be given as soon as practicable, and not later than 28 days after the Contract
became aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days, the Time for Completion shall
not be extended, the Contractor shall not be entitled to additional payment, and the Procuring Entity shall b
discharged from all liability in carection with the claim. Otherwise, the following provisions of this-Sub
Clause shall apply.

(@) The Contractor shall also submit any other notices which are required by the Contract, and supportin
particulars for the claim, all as relevant to such ewewircumstance.

(b) The Contractor shall keep such contemporary records as may be necessary to substantiate any clai
either on the Site or at another location acceptable to the Project Manager. Without admitting the
Procuring Entity's liability, the #®®ject Manager may, after receiving any notice under thisC3abse,
monitor the recordeeping and/or instruct the Contractor to keep further contemporary records. The
Contractor shall permit the Project Manager to inspect all these records, and isisaluted) submit
copies to the Project Manager.

Within 42 days after the Contractor became aware (or should have become aware) of the event c
circumstance giving rise to the claim, or within such other period as may be proposed by the Cantitactor
approved by the Project Manager, the Contractor shall send to the Project Manager a fully detailed clain
which includes full supporting particulars of the basis of the claim and of the extension of time and/or
additional payment claimed. If the evemtcircumstance giving rise to the claim has a continuing effect:

a) this fully detailed claim shall be considered as interim;
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45.4

45.5

45.6

45.7

45.8

46.

46.1

46.11

46.1.2

46.1.3

46.1.4

b) the Contractor shall send further interim claims at monthly intervals, giving the accumulated delay
and/or amount claimed, astich further particulars as the Project Manager may reasonably require;
and

c) the Contractor shall send a final claim within 28 days after the end of the effects resulting from the
event or circumstance, or within such other period as may be proposed by the Contractor and approve
by the Project Manager.

Within 42 days after redgng a claim or any further particulars supporting a previous claim, or within such
other period as may be proposed by the Project Manager and approved by the Contractor, the Proje
Manager shall respond with approval, or with disapproval and detaifiecheots. He may also request any
necessary further particulars, but shall nevertheless give his response on the principles of the claim withi
such time.

Each Payment Certificate shall include such amounts for any claim as have been reasonaltiptaebatan

due under the relevant provision of the Contract. Unless and until the particulars supplied are sufficient tc
substantiate the whole of the claim, the Contractor shall only be entitled to payment for such part of the clain
as he has been ablesbstantiate.

The Project Manager shall agree with the Contractor or estimate: (i) the extension (if any) of the Time for
Completion (before or after its expiry) in accordance with GCC Clause 40, and/or (ii) the additional payment
(if any) to which he Contractor is entitled under the Contract.

The requirements of this Sulause are in addition to those of any other-Slduse which may apply to a
claim. If the Contractor fails to comply with this or another-8lduse in relation to any claimny extension

of time and/or additional payment shall take account of the extent (if any) to which the failure has preventec
or prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph ¢
this SubClause.

In the event that the Contractor and the Procuring Entity cannot agree on any matter relating to a claim, eithe
Party may refer the matter to the Dispute Board pursuant to GCC 46 hereof.

Claims, Disputes and Arbitration
Contractor's Claims

If the Contractor considers himself to be entitled to any extension of the Time for Completion and/or any
additional payment, under any Clause of these Conditions or otherwise in connection with the Contract, th
Contractor shall give notice to the frat Manager, describing the event or circumstance giving rise to the
claim. The notice shall be given as soon as practicable, and not later than 28 days after the Contractor beca
aware, or should have become aware, of the event or circumstance.

If the Contractor fails to give notice of a claim within such period of 28 days, the Time for Completion shall
not be extended, the Contractor shall not be entitled to additional payment, and the Procuring Entity shall b
discharged from all liability itonnection with the claim. Otherwise, the following provisions of this Sub
Clause shall apply. The Contractor shall also submit any other notices which are required by the Contrac
and supporting particulars for the claim, all as relevant to such eveintwmnstance.

The Contractor shall keep such contemporary records as may be necessary to substantiate any claim, eitl
on the Site or at another location acceptable to the Project Manager. Without admitting the Procuring Entity"
liability, the Roject Manager may, after receiving any notice under thisGabse, monitor the record
keeping and/or instruct the Contractor to keep further contemporary records. The Contractor shall permit th
Project Manager to inspect all these records, and shaisiucted) submit copies to the Project Manager.

Within 42 days after the Contractor became aware (or should have become aware) of the event c
circumstance giving rise to the claim, or within such other period as may be proposed by thedCamtdact
approved by the Project Manager, the Contractor shall send to the Project Manager a fully detailed clain
which includes full supporting particulars of the basis of the claim and of the extension of time and/or
additional payment claimed. If the evem circumstance giving rise to the claim has a continuing effect:

a) this fully detailed claim shall be considered as interim;

b) the Contractor shall send further interim claims at monthly intervals, giving the accumulated delay
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46.1.5

46.1.6

46.1.7

46.1.8

46.1.9

46.2

46.3

46.4

46.4.1

and/or amount claimeénd such further particulars as the Project Manager may reasonably require;
and

C) the Contractor shall send a final claim within 28 days after the end of the effects resulting from the
event or circumstance, or within such other period as may be proposed by the Contractor and approve
by the Project Manager.

Within 42 days after @eiving a claim or any further particulars supporting a previous claim, or within such
other period as may be proposed by the Project Manager and approved by the Contractor, the Proje
Manager shall respond with approval, or with disapproval and detailathents. He may also request any
necessary further particulars, but shall nevertheless give his response on the principles of the claim withi
the above defined time period.

Within the above defined period of 42 days, the Project Manager shedlgaton accordance with Sub
Clause 3.5 [Determinations] to agree or determine (i) the extension (if any) of the Time for Completion
(before or after its expiry) in accordance with Stibuse 8.4 [Extension of Time for Completion], and/or

(i) the additionhpayment (if any) to which the Contractor is entitled under the Contract.

Each Payment Certificate shall include such additional payment for any claim as has been reasonabl
substantiated as due under the relevant provision of the Contract. &iméeastil the particulars supplied

are sufficient to substantiate the whole of the claim, the Contractor shall only be entitled to payment for sucl
part of the claim as he has been able to substantiate.

If the Project Manager does not respond imitthe timeframe defined in this Clause, either Party may
consider that the claim is rejected by the Project Manager and any of the Parties may refer the matter 1
Arbitration in accordance with SuBlause 46.4.

The requirements of this Sulauseare in addition to those of any other SDlause which may apply to a
claim. If the Contractor fails to comply with this or another-8liiuse in relation to any claim, any extension

of time and/or additional payment shall take account of the extenyjit@which the failure has prevented

or prejudiced proper investigation of the claim, unless the claim is excluded under the second paragraph ¢
this SubClause.

Issuing a Notice of Dissatisfaction

If a dispute (of any kind whatsoever) arises betwtbe Parties in connection with, or arising out of,
the Contract or the execution of the Works, including any dispute as to any certificate, determination,
instruction, opinion or valuation of the Project Manager, either Party may refer the disputiénig torihe
Project Manager by issuing a Notice of Dissatisfaction and requesting the matter be referred to Arbitration.

Amicable Settlement

Where a Notice of Dissatisfaction has been given, both Parties shall attempt to settle the dispute
amicably lefore the commencement of arbitration. However, unless both Parties agree otherwise, the Part
giving a Notice of Dissatisfaction should move to commence arbitration after theififlyday from the
day on which a Notice of Dissatisfaction was givenneif@o attempt at an amicable settlement has been
made.

Arbitration

Any dispute between the Parties arising out of or in connection with the Contract not settled amicably in

accordance with SuBlause 46.3 above shall be finally settled Hyiteattion. Arbitration shall be conducted

as follows:

a) if the contract is with foreign contractors, the dispute shall be referred to international arbitration either:

i)  with proceedings administered by the arbitration institution designated 8p#wal Conditions of

Contract, and conducted under the rules of arbitration of such institution; or, if so specified in the
Special Conditions of Contract, or

i) international arbitration in accordance with the arbitration rules of the United Natiomsi€sion
on International Trade Law (UNCITRAL), unless specified otherwise ii$@E€;
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b) if the Contract is with domestic contractors, arbitration with proceedings conducted in accordance with
the Arbitration Laws of Kenya.

46.4.2 The place of arbitraan shall be the neutral location specified in the Special Conditions of Contract; and the
arbitration shall be conducted in the English Language for all communications.

46.4.3 The arbitrators shall have full power to open up, review and revise anjceggtitietermination, instruction,
opinion or valuation of the Project Manager. Nothing shall disqualify representatives of the Parties and the
Project Manager from being called as a witness and giving evidence before the arbitrators on any matte
whatsoeer relevant to the dispute.

46.4.4 Neither Party shall be limited in the proceedings before the arbitrators to the evidence to obtain its decisior
or to the reasons for dissatisfaction given in its Notice of Dissatisfaction.

46.4.5 Arbitration may be caommenced prior to or after completion of the Works. The obligations of the Parties and
the Project Manager shall not be altered by reason of any arbitration being conducted during the progress
the Works.

46.4.6 The Decision of the Arbitration proceedings will be final and binding on both parties.
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SECTION IX - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract shall supplement the General Conditions of Contract in Section VIII.
Whenever there is a conpict, the provisions herein

Special Conditions of Contract (SCC)
The following Special Conditions (SCC) shall supplement the General Conditions (GCC). Whenever there is

c o n p hecproyisioms here in shall prevail over those in the GCC. The clause number of the SCC is the
corresponding clause number of the GCC.

Number of GC Amendments of, and Supplements to, Clauses in the General Conditions of Contract
Clause

SCC 1.Definitions The Procuring Entity is:

The Project Manager is:

Country of Origin: all countries and territories as indicated in Section V of the Tendering
document, Eligibé Countries.

SCC 5. Law and SCC5.1 The Contract shall be interpreted in accordance with the laws of:

Language

SCC 5.ZThe ruling language is:

SCC 5.3The language for communications is:

SCC 7. Scope of SCC 7.3The Contractor agrees to supply spare parts for a period of years:

Facilities [Spare
Parts] (GCC Clause | Sample Additionto SCC7.3
7)

The Contractor shall carry sufficient inventories to ensure astak supply of consumable spar,
for the Plant. Other spare parts and components shall be supplied as promptly as possible,
the most within six (6) months of placing tbeder and opening the Form of credit. In addition,
the event of termination of the production of spare parts, advance notification will be made t
Procuring Entity of the pending termination, with sufficient time to permit the Procuring Entity
procure the needed requirement. Following such termination, the Contractor will furnish to t
extent possible and at no cost to the Procuring Entity the blueprints, drawings and specificat
the spare parts, if requested.

SCC 8.1The Contractor shall commence work on the Facilities within from the

SCC 8. Time for Effective Date for determining Time for Completion as specified in the Contract Agreement.

Commencememnand
Completion SCC 8.ZThe Time for Completion of the whole of the Fa@lit shall be from the
Effective Date as described in the Contract Agreement

The following sustainable procurement contractual provisions apply:

SCC 9. Con
Responsibilities

SCC11.2 TheContract Price shall be adjusted in accordance with the provisions of th

SCC 11. Contract Appendix to the Contract Agreement Titled Adjustment Clause.

Price

SCC 13.3.1 The amount of Performance Security, as a percentage of the Contract Price
the Facilityor for the part of the Facility for which a separate Time for Completion is provideg
shall be:

SCC 13.3.2 The Performance Security shall be in the form of the attache
hereto in Section X, Contract Forms.

SCC 13. Securities

SCC 13.3.3 The Performance Security shall not be reduced on the date of the Operatio
Acceptance.

SCC 13.3.3 The Performance Security shall be reduced to ten percent (10%) of the valy
the component covered by the extended defect liability to cover the Contra&ts e xt e n
liability in accordance with the provision in the SCC, pursuant to GCCClaise 27.10.

SCC22.2.5 Working Hours

Normal working hours are:

SCC 22 Installation
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Number of GC

Amendments of, and Supplements to, Clauses in the General Conditions of Contract

Clause
SCC22.2.8 Funeral Arrangements:
SCC 25 SCC 25.2.2 The Guarantee Test of the Facilities shall be successfully completed within
T from the date of Completion.
Commissioning and
Operational
Acceptance

SCC 26. Completion
Time Guarantee

SCC 26.2
Applicable ratefor liquidated damages:

The above rate applies to the price of the part of the Facilities, as quoted in the Price Sched
that part for which the Contractor fails to achieve Completion within the particular Time for
Compldion.

Maximum deduction for liquidated damages:

SCC 26.3 Applicable(amount or ratefor the bonus for early Completion:

Maximum bonus:

SCC 26.3 No bonus will be given for earlier Completion of the Facilities or fheatteof.
SCC 27.10 The critical components covered under the extended defect liability are
SCC 27. Defect , and the period shall be (to be insertuy when

Liability

an extended defect liability is requested)

SCC 30. Limitation

Sample Clause

of Liability SCC 30.1 (b) The multiplier of the Contract Price is:
SCC 39. Value SCC 39.1.2 If the value engineering proposal is approved by the Procuring Entity the amour
Enginee.ring paidto the Contractor shall be __ % (insert appropriate percentage. The percentage is norn|

to 50%) of the reduction in the Contract Price

SCC 46.4(a)(ii)
Arbitration

[Insert rules of arbitration if different from those of the International Chamberomhi@erce]
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SECTION VIII - CONTRACT FORMS

Noti ycat i eRormoffAccAptance d

Contract Agreement

Appendix 1. Terms and Procedures of Payment

Appendix 2. Price Adjustment

Appendix 3. Insurance Requirements

Appendix 4. Time Schedule

Appendix 5. List of Major Items of Plant and Installation Services and List of Approved Subcontractors
Appendix 6. Scope of Works and Supply by the Procuring Entity

Appendix 7. List of Documents for Approval or Review

Appendix 8. Functional Guarantees

Periormance Security Form OPTIONi IDemand Bank Guarantee
Performance Security Form OPTION Performance Bond
Advance Payment Securitpemand Bank Guarantee

Beneficial Ownership Disclosure
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L NOTIFICATION OF INTENTION TO AWARD
[ Thi s tibhoof IntentoatoAwardshall be sent to eachendereithat submitted &ender.]  [Send
t his Not i YendeterisfathorizedbReprdsentative named in Teadereinformation Form]

1) For the attention of Tenderer's Authorized Representléwee: ...................... [insert Authorized
Representative's name]

Address: ................. [insert Authorized Representative's Address]

Telephone/Fax numbers: .............. [insert Authorized Representative' s telephone /fax numbers]

Email Address: ........cccoovviieeeeenn. [insert Authorized Representative's email address]

[l MPORTANT: insert the date that this Notiycation i

Tenderers simultaneously. This meanstengame date and as close to the same time as possible.]
DATE OF TRANSMI SSI ON: T h[enwil/fakpon jdatet (bodalitime) i s sent by:

Notiycation of I ntention to Award

Procuring Entity: ............... [insert the name of the Procuring Entity]

Project: ....ccccvvvveviiiiiinn, [insert name of project]

Contract title: ................. [insert the name of the contract]

ITT NO: e [insert ITT reference number from Procurement Plan]

This NotiycatooAwafdl oNehtyoation) notiyes you of
transmission of this Notiycation begins the Stands:?
a) Request a debrieyng in Teederamdoron t o the evaluatio

b)  Submit a Procurememelated Complaint in relation to the decision to award the contract.

2) The successfulenderer

Name: [insert nameof successful Tendeier
Address: [insert addres®f the successful Tendefer
Contract price: [insert contract pricef the successful Tender

3) Other Tenderers[INSTRUCTIONS: insert names of akkndererghat submitted &enderlf the Tender'grice
was evaluated include the evaluated price as well a$¢hderprice asreadout.]

Name of Tenderer Tender price Evaluated Tender
Cost
[insert namg [m_sert Tender [insert evaluatedosi
price]

[insert namg [insert Tender price | [insert evaluated cokst
[insert namg [insert Tender price [insert evaluated coft
[insert namg [insert Tender price | [insertevaluated cogt
[insert namg [insert Tender price | [insert evaluated cost
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4) Reason/s why youfTenderwas unsuccessful

[INSTRUCTIONS: State the reasons/why thignderer'sTenderwas unsuccessful. Do NOT include: (a) app
by point comparison with anothdrenderer'sTender,o0 r (b) i nformation that
Tenderelin its Tender.]

5 How to request a debrieyng?

DEADLINE: The deadline t oexplr&s@tmmjlslghtoa[lnsbrectane]l(lcmgd ).

You may request a debrieyng in relation to the
debrieyng, your written request mu st héi ma dNe t
Intention to Award.

Provide the contract name, reference number, name of the Tenderer, contact details; and address the re
debrieyng as foll ows:

Attention: ........cccceevviiininnn. [insert full name of persoapfilicable]

Title/position: ..................... [insert title/position]

AQENCY: ..ovvviiiiiiiiiiiiieeeieee [insert name of Procuring

Entity] Email address: ................... [insert email address]

Fax number: ................... [insert fax numbéelete if not used

I f your request for a debrieyng is received wi
within yve (5) Business Daarsnabl eetei proof dgo
period, the 8andst i | | Period shall be extended by yv
provided. I f this happens, we wil/| notify you
The debri eyng may \Jideoconferenge calltoi impgrson. e shpalllprempdy, advise you
writing how the debrieyng will take place and
I f the deadline to request a debrieyng has exp
the debrieyng as soon as practicabl e, &domdhe date rof
publication of the ContracAwardNotice.

6) How to make a complaint

Period: Procurementelated Complaint challenging the decision to award sbalsubmitted by midnight, [ins¢
date] (local time).

Provide the contract name, referenuembername of th&enderercontact details; and address the
Procurementrelated Complaint as follows:

Attention: ..o [inskil name of person, if applicable]
Title/poSition: ........cc. coviviieieiiiin [insert title/position]

AQENCY: ..oeeiiiiiiiiiiiiii [insert name of Procuring Entity]

Email address: ... [insert email address]

Fax number: .......cccoooeiiiii [insert fax number] delete if not used

At this point in the procurement process, you may submit a Procureetateid Complaint challenging th
decision to award the contractaud o0 n o t need to have requested,
complaint.Yourcomplaint must be submitted within the Standstill Period and received by us before the S
Period ends.

Further information:

Further information: For more information refer to the Public Procurement and Disposals Act 2015 and it
Regulations available from the Websit&#o@ppra.go.ker complaints@ppra.go.ke.

In summary, there are four essential requirements:

1. Youmust bean' interested party'. In this case, that mearenderemwho submitted &enderin this Tendering
process, and is the recipwadlnt of a Notiycatio

2. Thecomplaint can only challenge the decision to award the contract.
3. Youmust submit the complaint within the period stated above.

4. Youmust include, in your complaint, all of the informatiequiredby the Procurement Regulations (as
described in Annex ).
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7) Standstill Period

DEADLINE: The Standstill Period is due to end at midnight on [insert date] (local time).
The Standstild] Period |l asts ten (10) Business

Award.
TheStandstill Period may be extended as stated in Section 4 above.

I f you have any questions regarding this Notiycati
On behalf of the Procuring Entity:

Signature:

Name:;

Title/position;

Telephone:

Email;
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2 REQUEST FOR REVIEW

FORM FOR REVIEW(r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD
APPLI CATI ON NOééééé. OFééé. é. 20é¢é. .

6ééééeéééé.. .  6é6éééééééééé. APPLI CANT
AND
€EeééeecéééeeéRESPONDENT (Procuring Entity)

Request for review of the decision of theéééeéé (Name ¢
€ééé.20¢ééé.in the matter of Tender Noééé..éof éééé..20¢.

REQUEST FOR REVIEW

|l / Weéeéééeééeéééeéé,the above(samedf Apgtdirean: Physical addre

Tel . Noéé. . Email ééeéé, hereby request the Public Procur
the above mentioned decision on the following grounds , namely:

1.

2.

By thismemorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SI GNED ¢éééééé. (Applicant) Dated onééééé.day of eééeéeél/ éeé20

FOR OFFICIAL USE ONLY Lodged withthe 8er et ary Publ i c Procurement Administr
eéé. ... 20é. éé¢

SIGNED

Board Secretary
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3. LETTER OF AWARD

To:

This is to notify you that youFenderdated for execution of the for the Contract

Price in the aggregate of , as corrected and mo
with the Instructions to Tenderers is hereby accepted bjgemcy.

You arerequested to furnish the Performance Security within 28 days in accordance with the Conditions of Contrac
using for that purpose one of the Performance Security Forms included in SectidboMtract Forms, of the
Tendering document.

AULNOTIZEA SIGNAMWE: ..o e e
Name and Title of SIgNatory: ........ooovviiiiiii
NAME OF AGEINCY: oeeiiieieiiiiiiei et e e e e e e e r e e e e s e anne

Attachment: CoNtraCt AQrEEMENL: ... ....uuuuuriiiiiirreiiiarrarer ..
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4. CONTRACT AGREEMENT
THIS AGREEMENT is made the day of , ,
BETWEEN
1) € é é é é é acorporation incorporated under the laws of and having its principal
pl ace of business at ééeééeéééeéeé... (hereinafter
, a corporation incorporated under the laws of and
having its principal place of business at (heren after called Ath

WHEREAS the Procuring Entity desires to engage the Contractor to design, manufacture, test, deliver, instal
complete and commission certain Facilities, viz. (At he Facilitieso),
has agreed to such engagent upon and subject to the terms and conditions herein after appearing.

NOW IT IS HEREBYAGREED as follows:

Article 1. Contract Documents

11

1.2

13

Contract Documents (Reference GCC Clause?2)

The following documents shall constitute the Contract betweeRrtwiring Entity and the Contractor, and
each shall be read and construed as an integral part of the Contract:

a) This Contract Agreement and the Appendices hereto

b) Form ofTenderand Price Schedules submitted by the Contractor

c) Special Conditions of Contract

d) General Conditions of Contract

e) Speciycation

f) Drawings

g) Other completed Tendering forms submitted withTtbader

h)  Any other documents forming part of the Procuring Entity's Requirements
i) Any other documents shall be added here

Order of Precedence (Reference GCl@use?2)

I n the event of any ambiguity or conpict bet ween
precedence shall be the order in which the Contract Documents are listed in Articlel.1(Contract Documents
above.

Deynitions (Reference GCC Cl ausel
Capitalized words and phrases used here in shall have the same meanings as ascribed to them in the Gene
Conditions.

Article 2. Contract Price and Terms of Payment

2.1

2.2

Contract Price (Reference GCC Clalke

The Procuring Entity hereby agrees to pay toGbatractor the Contract Price in consideration of the
performance by the Contractor of its obligations hereunder. The Contract Price shall be the aggregate of:
€Eééééeéeece. .. eéééééas speciyed in Price Sch
and , Or such othr sums as may be determined in accordance with

the terms and conditions of the Contract.

Termsof Payment (Reference GCC Clause 12)

The terms and procedures of payment according to which the Procuring Entity will reimburse the Contractor
are given in thé\ppendix(Termsand Procedures of Payment) hereto.

The Procuring Entity may instruct its bank to is
available to the Contractor in a bank in the country of the Contractor. The credit shall be for ancimount
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; and shall be subject to the Uniform Customs and Practice for Documentary
Credits 2007 Revision, ICC Publication No.600.

In the event that the amount payable under Schedule No.1 is adjusted in accordance withZeC@ith
any ofthe other terms of the Contract, the Procuring Entity shall arrange for the documentary credit to be
amended accordingly.

Article 3. Effective Date

3.1

3.2

Effective Date (Reference GCC Clausel)

The Effective Date from which the Time for Completion of the Faedlishall be counted is the date when all

of the following conditions have been fulyll ed:
a) This Contract Agreement has been duly executed for and on behalf of the Procuring Entity and the
Contractor;

b)  The Contractor has submitted to the Procuring EntityPéréormance Security and the advance
payment guarantee;

c) The Procuring Entity has paid the Contractor the advance payment

d) The Contractor has been advised that the documentary credit referred to in Article 2.2 above has been
issued in itgavor.

Each partys h a | | use its best efforts to fulyl!]l t he &
practicable.
| f the conditions |listed wunder 3.1 are not ful

notiycati on bec auutabletothe Corgrac®rothesParties shall alisctiss antd agree on an
equitable adjustment to the Contract Price and the Time for Completion and/or other relevant conditions o
the Contract.

Article 4. Communications

4.1 The address of the Procuring Entity fantice purposes, pursuant to GCC 4.1is:

4.2 The address of the Contractor for notice purposes, pursuant to GCC 4.1is:

Article 5. Appendices

5.1

5.2

The Appendices listed in the attached List of Appendices shall be deemed to form an integral part of this
Contract Ayreement.

Reference in the Contract to any Appendix shall mean the Appendices attached here to, and the Contract
shall be read and construed accordingly.

IN WITNESS WHEREOF the Procuring Entity and the Contractor have caused this Agreement to be duly
execk ed by their duly authorized representatives |

Signed by, for and on behalf of the Procuring Entity

.................................................................................. [Signature]
.................................................................................. [Title]

in the presence of

Signed by, for and on behalf of the Contractor
.................................................................................. [Signature]
.................................................................................. [Title]

in the presence of
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APPENDIX 1: TERMS AND PROCEDURES OF PAYMENT

In accordance with the provisions of GCC Claus€leérmsof Payment), the Procuring Entity shall pay the
Contractor in the following manner and at the following times, on the basis of the Price Break down given in the
section on Price Schedules. Payments will be made in the currencies quoted by ther Teleks otherwise agreed
between the Parties. Applications for payment in respect of part deliveries may be made by the Contractor as wo
proceeds.

TERMS OF PAYMENT

Schedule No. 1. Plant and Equipment Supplied from Abroad

In respect of plant anelquipment supplied from abroad, the following payments shall be made:

Tenpercent (10%) of the total CIP amount as an advance payment against receipt of invoice and an irrevocab
advance payment security for the equivalent amount made out in favoRsbtheingEntity. The advance payment
security may be reduced in proportion to the value of the plant and equipment delivered to the site, as evidenced

shipping and delivery documents.

Eighty percent (80%)of the total or pro rata CIP amount upon Imooteii C| P 0 , upon delivery
foty-yve (45) days after receipt of document s.

Five percent (5%) of the total or pro rata QiR dmbd
days after receipt of invoice.

Five percenf 5 %) of the total or pro rata CIP amount wupon
forty-yve (45) days after receipt of invoice.

Schedule No. 2. Plant and Equipment Supplied from within Kenya

In respect of plant and equipment suppliedhfriKenya, the following payments shall be made:

Tenpercent (10%) of the total EXW amount as an advance payment against receipt of invoice, and an irrevocab
advance payment security for the equivalent amount made out in favor of the Pr&etiting headvance payment

security may be reduced in proportion to the value of the plant and equipment delivered to the site, as evidenced
shipping and delivery documents.

Eighty percent (80%) of the t ot aWo rokrs ,pcelicenptamdne carridt X W
within forty-y ve (45) days after receipt of invoice and do
Five percent (5%) of the total or pro rata E¥YXWeamo!

(45) days after receipt of invoice.

Five percent (5%) f t
forty-y ve (45)

ro rata EXW amount wupon is
ceipt of invoice.

Q =

e total or p
ays after re

Schedule No. 3. Design Services

In respect of design services for both the foreign currency and the local cyycetiogs, the following payments
shall be made:

Ten percent (10%) of the total design services amount as an advance payment against receipt of invoice, and an
irrevocable advance payment security for the equivalent amount made out in favor of the ¢ Eexttityin

Ninety percent (90%) of the total or pro rata design services amount upon acceptance of design in accordance wit
GCC Clause 20 by the Project Manager withinfgrty e ( 45) days after receipt o

Schedule No. 4. Installation Services

In respect of installation services for both the foreign and local currency portions, the following payments shall be
made:
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Tenpercent (10%) of the total installation services amount as an advance payment against receipt of invoice, and
irrevocable advance payment security for the equivalent amount made out in favor of the PiBalitsinghe
advance payment security may be reduced in proportion to the value of work performed by the Contractor &
evidenced by the invoices for instaltaiiservices.

Eighty percent (80%) of the measured value of worKk
of Performance, during the preceding month, as evidenced by the Procuring Entity's authorization of the Contractol
applicationwill be made monthly withinforsy ve (45) days after receipt of |

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as evidenced
the Procuring Entity's authorization of the Contractor's mon#gpglications, upon issue of the Completion
Certiycateyvei(tshod)n daoys yafter receipt of invoice.

Five percent (5%) of the total or pro rata value of installation services performed by the Contractor as evidenced
the Procuring Entity's authiaation of the Contractor's monthly applications, upon issue of the Operational
Acceptance Certyiwe a(t4e5) wdays nafftoert yrecei pt of i nvoli

In the event that the Procuring Entity fails to make any payment on its respective due dateptiegFEatity shall pay
to the Contractor interest on the amount of such delayed payment at the rate of

] percent (%) per month for period of delay until payment has been made in full.

PAYMENT PROCEDURES

The procedures to be followedanp p|l yi ng for certiycation and making
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APPENDIX 2. PRICE ADJUSTMENT

Where the Contract Period (excluding the Defects Liability Period) exceeds eighteen (18) m
is normal procedure that pricpayable to the Contractor shall be subject to adjustment durin
performance of the Contract to reflect changes occurring in the cost of labor and n
components. In such cases the Tendering document shall include in this Appendix 2 a fo
the following general type, pursuant to GCC Sllhuse 11.2.

Where Contracts are of a shorter duration than eighteen (18) months or in cases where the
no Price Adjustment, the following provision shall not be included. Instead, it shall batew
under this Appendix 2 that the prices are to remain firm and fixed for the duration of the Cor

Sample Price Adjustment Formula

If in accordance with GCC 11.2, prices shall be adjustable, the following method shall be used to calcptate the
adjustment:

Prices payable to the Contractor, in accordance with the Contract, shall be subject to adjustment during performal
the Contract to reflect changes in the cost of labor and material components, in accordance with the following formt

P1=Po’ (a+b5+c&)- Po
Lo Mo

in which:

P, = adjustment amount payable to the Contractor

P, = Contract price (base price)

a = percentage of fixed element in Contract prige (%)

b = percentage of labor component in Contract piice%)

c = percentage of material arguipment component in Contract price £6)

Ly L, = labor indices applicable to the appropriate industry in the country of origin on the base date and the dat

adjustment, respectively

Mg M= material and equipment indices in the country of originthe base date and the date for adjustment,
respectively

N.B. a+b+c=100%.
Conditions Applicable to Price Adjustment

The Tenderer shall indicate the source of labor and materials indices, source of exchange rates and the base date
in its Tenckr.

ltem Source of Indices Used Base Date Indices

The base date shall be the date twegjt (28) days prior to the Tender closing date.
The date of adjustment shall be the #paint of the period of manufacture or installation of component or Plant.
The following conditions shall apply:
(a) No price increase will be allowed beyond the original delivery date unless covered by an extension of time awe

by the Procuring Entity under the terms of the Contract. No price increase will be allowed for periods of de
for which the Contractor isesponsible. The Procuring Entity will, however, be entitled to any price decreas
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occurring during such periods of delay.

(b) If the currency in which the Contract price, PO, is expressed is different from the currency of the country of or
of the laborand/or materials indices, a correction factor will be applied to avoid incorrect adjustments of 1
Contract price. The correction factor shall be: Z0 / Z1, where,

Zo = the number of units of currency of the origin of the indices which equal to anef time currency of the Contract
Price B on the Base date, and

Z1 = the number of units of currency of the origin of the indices which equal to one unit of the currency of the Cont
Price B on the Date of Adjustment.

(c) No price adjustment shall gayable on the portion of the Contract price paid to the Contractor as an advar
payment.
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APPENDIX 3. INSURANCE REQUIREMENTS
Insurances to be Taken Out by the Contractor

In accordance with the provisions of GCC Clause 34, the Contractor shall at its expense take out and maintain
effect, or cause to be taken out and maintained in effect, during the performance of the Contract, the insurances
forth below inthesumsrad wi t h t he deducti bles and other condi't
form of the policies shall be subject to the approval of the Proctmtity, such approval not to be unreasonably
withheld.

a)  Cargo Insurance

Covering loss or damage occurring, while in transit from the supplier's or manufacturer's works or stores until arrive
at the Site, to the Facilities (including spare parts therefor) and to the construction equipment to be provided by tf
Contractor or & Subcontractors.

Amount Deductible Limits Parties insured frdra

b) Installation All Risks Insurance

Covering physical loss or damage to the Facilities at the Site, occurring prior to completion of the Facilities, with a
extended maintenance coveragetfar Contractor's liability in respect of any loss or damage occurring during the
defect liability period while the Contractor is on the Site for the purpose of performing its obligations during the
defect liability period.

Amount Deductible Limits Partigasured fromTo

o) Third Party Liability Insurance

Covering bodily injury or death suffered by third parties (including the Procuring Entity's personnel) and loss of or
damage to property (including the Procuring Entity's property and any parts of thégSabitit have been accepted
by the Procuring Entity) occurring in connection with the supply and installation of the Facilities.

Amount Deductible Limits Parties insured from To

d  Automobile Liability Insurance

Covering use of all vehicles used by tbentractor or its Subcontractors (whether or not owned by them) in connectic
with the supply and installation of the Facilities. Comprehensive insurance in accordance with statutory requireme
€)  Workers' Compensation

In accordance with the statutory r@gments applicable in any country where the Facilities or any part thereof is
executed.

f) Procuring Entity's Liability

In accordance with the statutory requirements applicable in any country where the Facilities or any part thereof is
executed.

0 Other Insurances

The Contractor is also required to take out and maintain at its own cost the following insurances:

Details:

Amount Deductible Limit®arties insured froMoThe Procuring Entity shall be named asmtsured under all insurance
policies taken out by the Contractor pursuant to GCGQahse 34.1, except for the ThiRadrty Liability, Workers'
Compensation and Procuring Entity's Liability Insurances, and the Contractor's Subcontractors shall be named
insureds under all insurance policies taken out by the Contractor pursuant to GCa$é34.1, except for the Cargo,
Workers'Compensatin and Procuring Entity's Liability Insurances. All insurer's rights of subrogation against such ¢
insureds for losses or claims arising out of the performance of the Contract shall be waived under such policies.
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Insurances to Be Taken Out by The Procuringentity

The Procuring Entity shall at its expense take out and maintain in effect during the performance of the Contract the
following insurances.

Details:

Amount Deductible Limits Parties insured from To
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APPENDIX 4. TIME SCHEDULE
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APPENDIX 5. LIST OF MAJOR ITEMS OF PLANT AND INSTALLATION SERVICES AND
LIST OF APPROVED SUBCONTRACTORS

A list of major items of Plant and Installati@grvices is provided below.

The following Subcontractors and/or manufacturers are approved for carrying out the items of the Facilities indicate
below.Where more than one Subcontractor is listed, the Contractor is free to choose between them, mdtitynust

the Procuring Entity of its choice in good time prior to appointing any selected Subcontractor. In accordance witl
GCC SubClause 19.1, the Contractor is free to submit proposals for Subcontractors for additional items from time
to time. No Subcomécts shall be placed with any such Subcontractors for additional items until the Subcontractors
have been approved in writing by the Procuring Entity and their names have been added to this list of Approve
Subcontractors.

Major Items of Plant and | Approved Subcontractors/Manufacturers Nationality
Installation Services
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APPENDIX 6. SCOPE OF WORKS AND SUPPLY BY THE PROCURING ENTITY

The following personnel, facilities, works and supplies will be provided/supplied Brteeiring Entity, and the
provisions of GCC Clauses 10, 21 and 24 shall apply as appropriate.

All personnel, facilities, works and supplies will be provided by the Procuring Entity in good time so as not to delay
the performance of the Contractor, in ac@orce with the approved Time Schedule and Program of Performance
pursuant to GCC SuBlausel8.2.

Unless otherwise indicated, all personnel, facilities, works and supplies will be provided free of charge to the
Contractor.

Personnel Charge to Contractoif @ny)
Facilities Charge to Contractor (if an
Works Charge to Contractor (if an
Supplies Charge to Contractor (if an
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APPENDIX 7. LIST OF DOCUMENTS FOR APPROVAL OR REVIEW

Pursuant to GCC SuBlause 20.3.1, the Contractor shall prepare, or cause its Subcontractor to prepare, and prese
to the Project Manager in accordance with the requirements of GGCl&uke 18.2 (Program of Performance), the
following documents for

Approval 1.

2.

3.

Review 1.
2.

3.
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APPENDIX 8. FUNCTIONAL GUARANTEES

1.

3.1

3.2

4.1

4.2

4.3

General

This Appendix sets out
a) The functional guarantees referred to in GCC Clause 28 (Functional Guarantees)

b)  The preconditions to the validity of the functiongliarantees, either in production and/or
consumption, set forth below

c)  The minimum level of the functional guarantees
d) The formula for calculation of liquidated damages for failure to attain the functional guarantees.

Preconditions
The Contractor givestfeunct i onal guarantees (speciyed hereir
preconditions being fully satisyed:

Functional Guarantees
Subject to compliance with the foregoing preconditions, the Contractor guarantees as follows:

ProductionCapacity

and/or

Raw Materials and Utilities Consumption

Failure in Guarantees and Liquidated Damages

Failure to Attain Guaranteed Production Capacity
If the production capacity of the facilities attained in the guarantee test, pursuant to GCa&é25.2, is

|l ess than the guaranteed ygure speciyed in para.
guarantee testisnotlessthatn e mi ni mum | e v e lbelsvare the Goatdctor alectptapay .
l iqui dated damages to the Procuring Entity in |
Facilities, pursuant to GCC Suitlause 28.3, then the Contractor sy liquidated damages at the rate

of ééééeéééeééeééeéée. for every complete one percent
capacity of the Facilities, or at a proportionat

complete one peent (1%).

Raw Materials and Utilities Consumption in Excess of Guaranteed_Level

I f the actual measured ygure of speciyed raw mat
cost of consumption) exceepasr a.h3. 2guabrcawme e(eadr ytghuer
total cost of consumption), but the actual consumption attained in the guarantee test, pursuant to-GCC Sub
Clause 25.2, is not mor e t ha nbeldwlard then@antractor efectéte v e |
paoy | iquidated damages to the Procuring Entity i
the Facilities pursuant to GCC S@bause 28.3, then the Contractor shall pay liquidated damages at the rate
of [ amount in the contract currency] fevery complete one percent (1%) of the excess consumption of the
Facilities, or part thereof, of less than a complete one percent (1%).

Minimum Levels

Notwithstanding the provisions of this paragraph, if as a result of the guarantee test(s), the foliowngn

levels of performance guarantees (and consumption guarantees) are not attained by the Contractor, t
Contractor shall at its own <cost make good any
performance levels, pursuant to GCC $ilbuse 28.2:

a) production capacity of the Facilities attained in the guarantee test:#yinety per cent (9
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4.4

b)

guaranteed production capacity (the values offered by the Contractor Teriterfor functional
guarantees represents 100%).

and/or

average total cost of consumption of all the raw materials and utilities of the Facilities: one hundred anc
yve percent (105%) of the guaranteed Temglaefores (
functional guarantees represents 100%).

Limitation of Liability

Subject to para.4.3 above, the Contractor's aggregate liability to pay liquidated damages for failure to attain
the functional guarantees shall not exceed  percent ( %) of the Contract price.
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PERFORMANCE SECURITY FORM

OPTION 17 Demand Bank Guarantee

[ Guarantor Form head or SWI FT identiyer code]

Beneyciary: [insert name and Address of Procuring

Entity]

Date: [Insert date of issue]

PERFORMANCE GUARANTEE No.: [Insert guarantee reference number]

Guarantor: [Insert name ancddress of place of issue, unless indicated in the Form head]
Wehave been informed that (herein after called fithe Apf¢
ContractNo. dated t Witk Be n ey cexexutign, f c
o (herein after called Athe Contracto).

Furthermore, we understand that, according to the conditions of the Contract, a performance guarantee is requirec

At the request of the Applicant, we as Guar aumtoor |,
sums not exceeding in total an amount of ( )',such sum being payable in the types and
proportions of currencies in which the Contract Pr

demand supported b yentt whetherBretimeedgnamndatself or ;1 a sepasate esigned document
accompanying or identifying the demand, stating that the Applicant is in breach of its obligation (s) under the

Contract, without the Beneyciary dreemachidngrt ¢ hper scwean

in.

This guarantee shall be reduced by half upon our receipt of:

a A copy of the Operational Acceptance Certiycat e;

b) aregistered Form from the Applicant (i) attaching a copy of its notice requesting issuance of thier@perat
Acceptance Certiycate and (ii) stating that the
time required or provide in writing justiyabl e

Operational Acceptance is deemedh&ve occurred.

This guarantee shall expire no later than the earliér of:
a) twelve months after our receipt of either (a) or (b) above; or
b)  eighteen months after our receipt of:
i) a copy of the Completion Certiycate; or

i)  aregistered Form from the Applicamttaching a copy of the notice to the Project Manager that the
Facilities are ready for commissioning, and stating that fourteen days have elapsed from receipt of suc
notice (or seven days have elapsed if the notice was a repeated notice) and théd/iBnzjget has

failed to issue a Completion Certiycate or in
or
i) a registered Form from the Applicant stating

Procuring Entity is making use did Facilities; or

c) the day of 2 °

Consequently, any demand for payment wunder this
that date.
The Guarantor shall insert an amount representing t heeeitheein tbescarteryies) obthe t h

Contract or a freely convertible currency acceptable to the Procuring Entity.

*This textshall be revised as and where necessary to take into account (i) partial acceptance of the Facilities in accordancelleitis&ab.4 of the GCC; and
(ii) extension of the Performance Security when the Contractor is liable for an extended warrartyoobfigrsuant to SulClause 27.10 of the GCC (although

in this latter case the Procuring Entity might want to consider an extended warranty security in lieu of the extensPerfifrthance Security).
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This guarantee is subject to tbeiform Rules for Demand Guarantees (URDG) 2010 Revision, ICC
Publication No.758, except that the supporting statement under Article15 (a) is hereby excluded.

[signature(s)]

Note: All italicized text (icluding footnotes) is for use in preparibghi s f or m and shall be
product.

*Insert the date twerdgight days after the expected expiration date of the Defect Liability Period. The Procuring Entity should note thateint thiaev

extension of the time for completion of the Contract, the Procuring Entity would need to request an extension of thée draratite Guarantor. Such

request must be in writing and must be made prior to the expiration date established in the guargreparing this guarantee, the Procuring Entity might
consider adding the following text to the form, atimeéextersioreofthis goafanttefioe p e n
a period not to exceed [six months] pgear], in response to the Procuring Entity's written request for such extension, such request to be presented to the
Guarantor before the expiry of the guarantee. 0
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PERFORMANCE SECURITY OPTION 2 i (Performance Bond)

[Note: Procuring Entitiesare advised to use Performance Sectifiipconditional Demand Bank Guarantee

instead of Performance Bond due to difyculties invi

[ Guarantor Form head or SWI FT identiyer code]

Beneyciary: [insert name and Address of Procuring

Entity]

Date: [Insert date of issue]

PERFORMANCE BOND No.:

Guarantor: [Insert name and address of place of issue, unless indicated in the Form head]

1 By this Bond as Principal (kefeine r call ed it
and ] as Surety (herein after
and yrmly_bound untd as Obliged (herein after ce¢
amount of for the payment of which sum well and truly to be made irtythes and proportions of
currencies in which the Contract Price is payable, the Contractor and the Surety bind themselves, their heir
executor s, admini strator s, successors and assign

2 WHEREAS the Contractdias entered in to a written Agreement with the Procuring Entity dated the day of,20,
for in accordance with the document s, pl a
which to the extent herein providéat, are by reference m a depart here of ancharein after referred to as
the Contract.

3 NOW, THEREFORE, the Condition of this Obligation is such that, if the Contractor shall promptly and
faithfully perform the said Contract (including any amendments there to), then this obligation shall be null and
void; otherwise, it shall remain in full force and effect. Whenever the Contractor shall be, and declared by the
Procuring Entity to be, in default under the Contract, the Procuring Entity having performed the Procuring
Entity's obligations there under gtisurety may promptly remedy the default, or shall promptly:

1) Complete the Contract in accordance with its terms and conditions; or

2 Obtain a tender or tenders from qualiyed tende
the Contract in accordance with its terms and conditions, and upon determination by the Procuring Entity
and the Surety of the lowest responsive Temderarrange for a Contract between stiehdererand
Procuring Entity and make available as work progresses (even though there should be a default or
succession of defaults under the Contract or Contracts of completion arranged under this paragrapt
sy ycient funds to pay the cost of completion |
including other costs and damages for which the Surety may be liable here under, the amount set for thi
the yrst paragraph heheo€ConfThact ePmi di88ad amaseu
mean the total amount payable by Procuring Entity to Contractor under the Contract, less the amourn
properly paid by Procuring Entity to Contractor; or

3)  Paythe Procuring Entity the amount required mcBring Entity to complete the Contract in accordance
with its terms and conditions up to a total not exceeding the amount of this Bond.

4. The Surety shall not be | iable for a greater sun

5. Any suit under this Bond muske instituted before the expiration of one year from the date of the issuing of
the TakingDOver Certiycate. No right of action shall 8
corporation other than the Procuring Entity named here in or thg b&ecutors, administrators, successors,
and assigns of the Procuriggtity.

6. In testimony whereof, the Contractor has hereunto set his harad fand Risséal, and the Surety has caused
these presents to be sealed with his corporate seal duly akigskedsignature of his legal representative, this
day of 20

152



SIGNED ON

on behalf of

By

of in the presence of

SIGNED ON

in the capacity

on behalf of

By

of in the presence of

in the capacity
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ADVANCE PAYMENT SECURITY - Demand Bank Guarantee

[ Guarantor Form head or SW FT identiyer code]

Beneyciary: [Name and Address of Procuring

Entity]

Date: [Insert date of issue]

Advance Payment Guarantee No.: [Insert guarantee reference number]

Guarantor: [Insert name and address place of issue, unless indicated in the Form head]
Wehave been informed that (herein after called fAthe Aprg
No. dated withe Beneycexaautpnof,f or the
(hereinaftec al | ed At he Contracto).

Furthermore, we understand that, according to the Conditions of the Contract, an advance payment_in the sum
) is to be made against an advance payment guarantee.

At the request of the Applicant, we as Guarantor, hereby irrevocablyl er t ake t o pay the B

sums not exceeding in total an amount of ( Yupon receipt by us of the B
supported by the Beneyciary's statement whet hyng i n

or identifying the demand, stating either that the applicant:
a) Has used the advance payment for purposes other than the costs of mobilization in respect of the
Facilities; or

b) hasfailed to repay the advance payment in accordance with the Contract conditions, specifying the
amount which the Applicant has failedrepay.

A demand under t
Beneyciary's ban
number at

his guarantee may be present ede as
k stating that the advance payment

The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment rep

bythe Appil cant as indicated in copies of interim statert
This guarantee shall expire, at the latest, upon our receipt of documentation indicating full repayment by the Applicat
of the amount of the advanpayment, or on the day of , °, whichever is earlier.
Consequently, any demand for payment wunder this gu
date.

This guarantee is subject to the Uniform Rules for Demand Guarantees (URDG) 2&10rREVC Publication No.
758, except that the supporting statement under Article 15 (a) is hereby excluded.

[signature(s)]

Note: Al | italicized text (including footnotes) is fo
product.

4‘I‘he Guarantor shall insert an amount representing the amount of the advance payment and denominated either in theg)wfeheddvance payment as
speciyed in the Contract, or in a freely convertible currency accepta

5Ins.:—zrttheexpectedexpirationdate01‘1‘ri'ruaa‘orCompIetion.TheProcuringEntityshouIdnotethatintheeventofanextr—;nsionofthetimeforcompletionofthe
Contract,theProcuringEntitywouldneedtorequestanextensionofthisguaranteefromtheGuarantor.Suchrequestmustbeinwritingandepuisttiema
theexpirationdateestablishedintheguarantee.Inpreparingthisguarantee,theProcuringEntitymightconsideraddingthefollmtlredtext,attheendof

thepenul ti matepar agr ap htiméeXténsoBaftlssgummarteeforaperiodacttaexceed[sixmenths][oneyear],inresponsetothe
Beneyciary'swrittenrequestforsuchextensi onheguarantee @ questtobepresentedto
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BENEFICIAL OWNERSHIP DISCLOSURE

Tender Reference No.: [ nsert idegntiycatior

Name of the Assignment: [insert name of the assignmerd}
[insert complete name of Procuring Entity]

I n response to your_notiycalimanerntf dabedodadnfadishy c a
additional information on bleeted pneiogién as applieabls dnd gelete the
options thatare not applicable]

) Wehere by provide the following beneyci al owner sh
Detailsofbo eneyci al ownership
Identity of Beneficial Directly or Directly or indirectly Directly or indirectly having the right
Owner indirectly holding holding 25 % or more | to appoint a majority of the board of
25% or more of the | of the Voting Rights the directors or an equivalent
shares (Yes / No) governing body of the Tenderer
(Yes / No) (Yes / No)

[include full name
(last, middle, first),
nationality, country of
residence]

OR

i) Wedecl are that there i s no Bfédhe ®lipwingaonditiOne diectlyome et i n
indirectly holding 25% omore ofthe shares. Directly or indirectly holding 25%moreof the voting
rights. Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

OR
Wedeclare thatwareunabl e to identi fy any nbBreaftbeyfalawimd conditionse[if thisne
option is selected, the Tenderer shall provide explanation on why it is unable to identyanye y c i a | own |

Directly or indirectly holding 25% omoreof the shares. Directly or indirectly holding25%raoreof the voting
rights.

Directly or indirectly having the right to appoint a majority of the board of directors or equivalent governigpg bod
of the Tenderer]o
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Name of the Tenderer: ....................... *[insert complete name of the Tenderer]

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert complete name of persc
duly authorized to sign thEender]

Title of the person signing the Tender: .............cc....... [insert complete title of the person signing the Tender]
Signature of the person named above: ..............cccuuue. [insert signature of person whose name and capacity are shc
abowe]

Date signed ........cccceeeee. [insert date of signing] day of..............cccuu.e. [Insert month], [insert year]
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